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PREFACE

The primary goal of the victims’ rights movement needs to be to elevate
victims’ rights to the same status as the rights of the accused

—HARVEY WALLACE, 2005

NEW TO THIS EDITION

The field of victimology is evolving rapidly with new theories and research appearing regularly
making it difficult to cover the discipline in one volume. To address this issue and to allow readers
to delve deaper into individual topics, new Research Boxes have been added to this edition with
information regarding online sources for further study.

Also new to the Fifth Edition

 The inclusion of a glossary

* Discussion on Mandatory Victim Restitution Act
 Discussion on the Victims’ Rights Law Center

* Discussion on the fundamental concepts in criminal procedure
¢ Discussion on how advocates work with victims

 Discussion on situated transaction homicide theory
 Discussion on the issue of increasing criminal homicide rates
» New discussion on female genital mutilation

 Discussion on why the crime of rape is so underreported

INTRODUCTION

Welcome to the fifth edition of Victimology. Victimology is a relatively new discipline. The vol-
ume of research on this discipline has increased considerably since the introduction of the first
edition. In this, the fifth edition, I have attempted to explain the general concepts of victimol-
ogy with particular attention paid to the causes and consequences of victimization. The text is
designed as a one-volume comprehensive discussion on the discipline of victimology.

Harvey Wallace was the sole author of the first edition of Victimology. Because of health
problems when he was revising the textbook for the second edition, he asked for my assistance.
We both assumed that his health problems were temporary. Little did we know that it would be
one of the last projects that we would work on together. Harvey and I were friends and fellow
Marines. We coauthored 10 books over a 16-year time span. Harvey died shortly after completing
the second edition. Before his death, he was teaching in the Victim Services Summer Institute
presented by California State University, Fresno.

My first involvement with victim issues came in 1981 when the State Bar of Texas
appointed a committee on victim issues. I was fortunate to be appointed to that committee,
which was chaired by Dean John Douglas. During 1983-1984, when I served as the Director
of Programs for the National College of District Attorneys, the DAs college began holding
classes for career prosecutors on victim issues. For the college, victim issues were advocated
by Norman S. Early, Jr., the then district attorney for the Second Judicial District in Denver,
Colorado; Spencer Lawton, the then district attorney in Chatham County, Georgia (Savannah);
and Michael Turpin, the then Attorney General of Oklahoma. In 1984, when I took over as

Xvii
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Director of the Justice Center, California State University, Fresno, I authorized funds to hold a
training course on victim services. The only reason that I authorized the funds was that I was
being pressured to do so by Professor Steven Walker. It was easier to agree than to disagree
with Stephen. Years later as a faculty member at Washburn University, I attended a confer-
ence in Kansas City on victim services. It was at this conference that the American Society of
Victimology was founded and I joined as a life member. Unfortunately, the society has not been
very active in recent years.

The study of victimology is in its infancy. However, the plight of victims of crime has been
discussed for centuries. In our early history, victims were an integral part of the criminal process.
We then moved away from that model, and the state became the representative of the victim.
Finally, we are again moving toward acknowledging the rights of victims of crime. This shift has
caused scholars to reexamine the victim—offender relationship in more detail.

Victimology as a discipline is an outgrowth of law, sociology, psychology, and criminology
and as such has its distractors as well as its advocates. It will continue to grow and take on more
substance with the passage of years. Any attempt to list those topics that are critical to the study of
victimology is bound to generate controversy. Most textbooks on the market today include sections
dealing with family violence issues. That may be because we have more information regarding the
victim—offender interaction in these areas or because many scholars believe these are critical issues
in the study of victimology. We have included a number of these same topics in this textbook.

We have also attempted to take a global perspective on the study of victimology. Chapter 1
introduces the reader to the discipline of victimology, a brief history of it and victimological theo-
ries. Chapter 2 presents an overview of the justice system. Chapter 3 discusses the measurement
of crime and its effects. The consequences of victimization are discussed in Chapter 4. Chapter 5
examines the empowerment of victims. Next, homicide victims are discussed in Chapter 6, fol-
lowed by a discussion in Chapter 7 on sexual victimization. Intimate partner abuse, child abuse,
and elder abuse are discussed in Chapters 8, 9, and 10. Chapter 11 looks at hate crimes, and in
Chapter 12, special victim populations are discussed.

Chapter 13 explores tort actions. The constitutional and civil rights of victims are dis-
cussed in Chapter 14. Chapter 15 explores compensation and restitution for victims. The legal
issues involved with victim impact statements are covered in Chapter 16. The final chapter
examines the international aspects of victimology, and the textbook concludes with discussions
on the discipline.

This is not to say that we have covered all these topics adequately. First Harvey and now
I have attempted to present an overview of some complex and controversial subjects and to
supply the reader with resources in the form of references and readings that allow for more
in-depth study and research of these areas. Omission of some topics, such as robbery, burglary,
kidnapping, and others, does not mean that they are unimportant. Victims of these crimes would
argue that they have suffered just as much as other victims. Space limitations, however, preclude
discussion of every crime and its implications for victims. The crimes that are discussed, along
with the broader topics such as the consequences of victimization and victims’ rights, can be
generalized to varying degrees to apply to all victims.

Just as we are becoming more interested in the study of family violence, so are increasingly
more universities offering classes on victim issues. These classes will become more popular as
students, the general public, and the various professionals who deal with victims become aware
of their availability. It is a young discipline that continues to grow, and it is exciting to be present
to watch that growth. Someday, maybe the victim will have as many rights as a defendant in a
criminal case.

INSTRUCTOR SUPPLEMENTS

Instructor’s Manual with Test Bank. Includes content outlines for classroom discussion,
teaching suggestions, and answers to selected end-of-chapter questions from the text. This also
contains a Word document version of the test bank.

TestGen. This computerized test generation system gives you maximum flexibility in creating
and administering tests on paper, electronically, or online. It provides state-of-the-art features for
viewing and editing test bank questions, dragging a selected question into a test you are creating,



and printing sleek, formatted tests in a variety of layouts. Select test items from test banks in-
cluded with TestGen for quick test creation, or write your own questions from scratch. TestGen’s
random generator provides the option to display different text or calculated number values each
time questions are used.

PowerPoint Presentations. Our presentations are clear and straightforward. Photos, illustra-
tions, charts, and tables from the book are included in the presentations when applicable.

To access supplementary materials online, instructors need to request an instructor access
code. Go to www.pearsonhighered.com/irc, where you can register for an instructor access code.
Within 48 hours after registering, you will receive a confirming e-mail, including an instructor
access code. Once you have received your code, go to the site and log on for full instructions on
downloading the materials you wish to use.

ALTERNATE VERSIONS

eBooks. This text is also available in multiple eBook formats. These are an exciting new choice
for students looking to save money. As an alternative to purchasing the printed textbook, students
can purchase an electronic version of the same content. With an eTextbook, students can search
the text, make notes online, print out reading assignments that incorporate lecture notes, and book-
mark important passages for later review. For more information, visit your favorite online eBook
reseller or visit www.mypearsonstore.com.
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LEARNING OBJECTIVES
After reading this chapter, you should be able to:

* Analyze the issues involved in determining who is a victim

of Victimology

Routine Activities Approach
Opportunity Model of Victimization
Symbolic Interaction Theories
Critical Victimology

Victim Blaming

Victim’s Contribution to the Crime
The Rise of the Victims’ Rights Movement

The Beginning of the Movement
Gains and Losses
Increased Public Awareness
Increased Professionalism
Additional Laws
Summary
Discussion Questions
Endnotes

* Compare the differences between criminology and victimology

» Explain how laws have affected victims and victims’ rights

* Evaluate the social forces that have impacted the development of victimology

* Evaluate and analyze the various victimology theories

INTRODUCTION

Victimology in its most simple form is the study of the victim or victims of a particular offender. Victimology first
emerged in the 1940s and 1950s, when several criminologists (notably Hans von Hentig, Benjamin Mendelsohn, and
Henri Ellenberger) examined victim—offender interactions and stressed reciprocal influences and role reversals. '
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Chapter 1 « Introduction and History of Victimology

Homicides in San Francisco

Coauthor Cliff Roberson in his PhD dissertation researched into
the criminal homicides in San Francisco for the calendar years
1970 to 1972. In his research, he noted that there were two
small convenience stores on one block in the city. One store
had been robbed three times and each time an individual
was murdered. The other store, which was across the street,
had been robbed twice and no one had been injured in the

robberies. While this is a very small sample and therefore any
research conclusions would be suspect, it did raise the question
of why the level of violence was much higher in one store than
in the other similar store on the same block. This is the type of
research that is of interest to researchers looking into the sec-
ond component of victimology.

Victimology as an academic discipline is a relatively new concept in the United States. The
first academic institution in the United States to offer a bachelor of science degree in criminology
or criminal justice with a victimology option was the California State University at Fresno in the

late 1990s.

The discipline of victimology can be divided into two separate components. One compo-
nent deals with the injuries or harm suffered by victims, how to reduce victimization, how to
assist the victim, and actions to be taken against the victimizer. This component will receive the
vast majority of attention in this text. Too often when we talk about victims, we limit our discus-
sion only to victims of crime. In this text, we also include victims of other activities such as child
abuse and bullying. The second aspect of victimology deals with the victim—victimizer relation-
ship. In this component, the victim’s role in being selected as the victim is examined. Some
individuals will claim that the second component is nothing but a “blaming the victim” approach.
However, it is not so. The second component merely tries to understand why one person was
selected over another person by the victimizer.

Who Is a Victim

In Kelly v. California, 129 S. Ct. 564 (U.S. 2008), Associate Supreme Court Justice John Paul

Stevens stated:

These two capital cases raise questions concerning the admissibility of so-called “victim
impact evidence” during the penalty phase of a capital trial. The term is a misnomer in capi-
tal cases because the evidence does not describe the impact of the crime on the victim—his
or her death is always an element of the offense itself. Rather, it describes the impact of the
victim’s death on third parties, usually members of the victim’s family.

To most of us involved in victimology, the members of a murder victim’s family are more than a
“third party.” To researcher Andrew Nash, the definition of “victim” is a slippery concept. Nash
notes that as a matter of law, whether someone is a victim of a crime may depend, among other
things, on the type and extent of injury sustained, the tenuousness of the connection of injury to
the offender’s conduct, and whether the victim was at fault in the criminal transaction. Nash also
notes that the term “victim” is inconsistently applied in the various arenas of federal criminal
law. While the definitions of “victim” found in the federal restitution and victims’ rights statutes
are functionally identical, the Federal Rules of Criminal Procedure define “victim” differently.
It is interesting to note that the Federal Sentencing Guidelines do not define the term “victim,”
leaving the federal courts to sketch out the contours of its meaming.;.2
Consider the following two scenarios:

* Ruth and her husband are enjoying a relatively happy marriage until one night that an un-
known offender brutally rapes Ruth. Clearly, Ruth is a victim of the crime. After the rape,
she does not want to have sexual relations with her husband. After several years, the couple
separate and eventually divorce. Under these circumstances is the husband also a victim

of the rape?

* Susan was a fourth-grade teacher in a local elementary school. She was very popular with
her students. She was shot and killed by a robber when she stopped at a convenience store
on her way home. Her students were very upset when informed of her death. Are the stu-
dents victims of the murder?
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According to the Canadian Department of Justice, a victim is a person who has suffered physical
or emotional harm, property damage, or economic loss as a result of a crime.?

The following people can exercise a victim’s rights if the victim is dead or not able to act
on his or her own behalf:

* A victim’s spouse

* A common-law partner who has lived with the victim for at least one year prior to the
victim’s death

* A relative or dependent of the victim

* Anyone who has custody of the victim or of the victim’s dependent

* A person who has been charged, convicted, or found not criminally responsible due to a
mental disorder for the offense that resulted in the victimization is not defined as a victim.
For example, if a parent has been charged with abuse of a child, that parent will not be al-
lowed to exercise the child victim’s rights or their own rights as a parent.

The U.S. government and the vast majority of states in the United States use a similar definition
as set forth by the Canadian definition. In most situations, the classification of who is a victim
is determined by state statutes. The states of Florida and Rhode Island provide no limitations
on who may be considered as a crime victim. Three states—California, New Jersey, and South
Carolina—extend the definition of who is a victim to all individuals suffering physical, psycho-
logical, or financial harm from crime.

The Maryland statute provides the following definition of a victim:

Annotated Code of Maryland § 11-601.
(j) “Victim” means:
(1) a person who suffers death, personal injury, or property damage or loss as a
direct result of a crime or delinquent act; or

(2) if the person is deceased, the personal representative of the estate of the person.

North Carolina’s restitution statute authorizes an award of restitution to a crime victim, who is
defined as “a person directly and proximately harmed as a result of the defendant’s commission
of the criminal offense” (N.C. Gen.Stat. § 15A-1340.34(a) (2007)).

The federal Crime Victims’ Rights Act defines victims as follows:

18 U.S.C.A. § 3771 (2):

(A) In general.—The term “crime victim” means a person directly and proximately
harmed as a result of the commission of a Federal offense or an offense in the
District of Columbia.

(B) Minors and certain other victims.—In the case of a crime victim who is under
18 years of age, incompetent, incapacitated, or deceased, the legal guardians of the
crime victim or the representatives of the crime victim’s estate, family members,
or any other persons appointed as suitable by the court, may assume the crime vic-
tim’s rights under this chapter, but in no event shall the defendant be named as such
guardian or representative.

A few states limit their definitions of victims to violent crimes; the federal Crime Victims’ Rights
Act does not restrict or limit the federal crimes to which it applies.

Victimology as a Discipline

An academic discipline or field of study is a branch of knowledge that is taught and researched
as part of higher education. A scholar’s discipline is generally defined and received by the uni-
versity faculties to which he or she belongs and the academic journals in which he or she pub-
lishes his or her research in the discipline. There are no formal criteria for defining an academic
discipline. Many scholars have questioned whether or not victimology should be considered as
a separate discipline from criminology. Currently, victimology is being accepted as a separate
discipline by more scholars and academic institutions.

3
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The Birth of Criminology

According to Adrian Raine, the scientific study of crime
started one morning in November 1871 in Italy. Cesare
Lombroso, a psychiatrist and prison doctor at an asylum
for the criminally insane, performed an autopsy on an infa-
mous criminal named Giuseppe Villella. During the autopsy,
Lombroso discovered an unusual indentation near the base

of Villella’s skull. Based on this single observation, Lombroso
concluded that criminals were physically different from
non-criminals.

Source: Adrian Raine, The Anatomy of Violence: The Biological Roots of
Crime (Random House, New York) 2014.

Criminology is the science upon which victimology is founded. Criminology itself is a
relatively new discipline, and there are those who argue that it is not a true academic discipline
or science, but rather a subspecialty of sociology.4 However, there is an abundance of current
literature and research to support the proposition that criminology is a science.

In 1947, Edwin H. Sutherland, an eminent criminologist, set forth the following definition:

Criminology is the body of knowledge regarding crime as a social phenomenon. It includes
within its scope the process of making laws, of breaking laws. ... The objective of crimi-
nology is the development of a body of general and verified principles and of other types of
knowledge regarding this process of law, crime, treatment, or prevention.

Criminology is the study of crime as a social phenomenon. Scholars have looked at sev-
eral aspects of criminology, and several have presented definitions of victimology, which will be
examined in detail later in this chapter. For purposes of clarity, however, the following definition
of victimology is offered: Victimology is the study from the victims’ perspective of the victim,
the offender, and society. This definition can encompass both the research or scientific aspects of
the discipline and the practical aspects of providing services to victims of crime. This combined
definition allows for a wide-ranging examination of various issues affecting victims of crime.

A complete and accurate understanding of the concepts inherent in victimology can only
be attained by a review of the development of law, its history, and its philosophy. Modern crimi-
nal law is the result of an evolutionary process in the development of law that has attempted to
deal with deviant behavior in society.

SOCIAL FORCES

A number of forces in the past several decades have contributed to the development of victims’
rights. The major contributing forces have been the feminist movement, the development of civil

rights laws, and a growing conservatism regarding crime.

FOCUS
Critical Dates in the History of Victimology
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1750 B.c.—Code of Hammurabi adopted
1200 B.c.—Mosaic Code established

450 B.c.—Twelve Tables written

529 A.p. Roman Empire—Justinian Code drafted
1066 A.0.—Norman Conquest of England
Middle Ages—Development of common law
1215—Magna Carta signed

1787—U.S. Constitution created
1965—First victims' rights law passed
1976— NOVA established

1979—World Society of Victimology created
1985—United Nations Declaration

1996—U.S. constitutional amendment proposed
2003—American Society of Victimology established

2004—Crime Victims’ Rights Act, which provides for fair treat-
ment and opportunities for input in federal court proceedings,
enacted by Congress. Office of the Victims’ Rights Ombudsman
was also established by the act.

2004—The “Justice for All” Act was signed into law on October
30, 2004. The law includes a modified version of Senate Bill
2329, the statutory alternative to the Federal Crime Victims’
Rights Amendment.

2013—The Violence Against Women Act is reenacted and is
expanded to protect individuals involved in same gender rela-
tionships, in questionable immigration status, and individuals on
American Indian reservations.
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The Feminist Movement

The feminist movement alerted us to centuries of discrimination and violence directed against
women. By speaking out, feminists forced us to realize that women were victims not only of vio-
lent crime on the streets of cities but also of sexual harassment within the work environment and
family violence within the home. Although men may also become victims of crime and violence,
the types of crimes suffered by women are distinct from those suffered by men.

Many of these crimes, although sexual in nature, are in fact nothing more than aggressive
assaults that have little to do with sex. Sexual assaults are in reality a way for the perpetrator to
control, dominate, and humiliate the victim.

Three works by feminist authors and researchers set the stage for the beginning of our
awareness of the sexual victimization of women. Millett’s Sexual Politics, Griffin’s article “Rape:
The All-American Crime,” and Brownmiller’s Against Our Will: Men, Women and Rape each
raised our consciousness regarding the domination of women by men.’

Sexual Politics examines the concept of patriarchy, which Millett claims is a social and
political system utilized by men to control women. She argues that patriarchy is a feature of all
past and present societies and exists across cultures and socioeconomic systems today. Millett
concludes that power and coercion are central features of patriarchy and are used to control
women’s sexuality.

Griffin’s short article, “Rape: The All-American Crime,” contains numerous themes. One
important theme concerns the nature of the crime of rape. Griffin argues that rape is not a sexual
act but rather a violent, political act. She concludes that the threat of rape is used as a method of
social control and affects all women.

Brownmiller discusses the history of rape. She asserts that rape is an act used by men to
maintain their dominance over women through the use of force. She expands on both Millett’s
and Griffin’s works and concludes that the threat of rape creates a climate of fear. It is this fear
that acts as a form of social control that benefits men.

Kelly, in her book Surviving Sexual Violence, reviewed these early feminist approaches to
sexual abuse and concluded that sexual violence is based on three concepts: power, sexuality, and
social control.3

Power in the feminist analysis is not police or political power; rather power is defined in
terms of a relationship that structures the interactions between men and women. Power therefore
is not a property right, but a personal force that establishes male control and dominance over
women. This power is multifaceted and thus quite complex. It not only is present in interpersonal
relationships but also extends to society’s social structure and beliefs.

Sexuality has two aspects: First, male control of women'’s sexuality is a key factor in wom-
en’s oppression; second, sexuality is defined by men’s experiences that legitimatize the use of
force or coercion in intimate relationships. There is some conflict among feminists regarding the
issue of sexuality and whether it has the same significance for women in all cultures.

Social control is the outcome of power and sexuality. The mere threat of sexual violence
may result in women developing strategies for self-protection that will limit their mobility, work,
or advancement. The reality of sexual violence not only impacts women in intimate and work
relationships but also spills over into an environment that was previously thought safe: the cam-
pus setting. Many colleges and universities now provide “escort services” for women who attend
evening classes. This measure speaks volumes for the fear that exists in all areas of our lives.

Millett, Brownmiller, Griffin, and other feminists laid the foundation that allows us to
more fully understand the concept of sexual violence and women. The first concrete effort by
feminist groups in the United States to help women who were victims of crime was the establish-
ment of rape crisis centers in Berkeley, California, and Washington, D.C., in 1972. These centers
have spread rapidly and are now an integral part of the criminal justice system. In 1976, the
federal government established a comprehensive research program, the National Center for the
Prevention and Control of Rape, within the Department of Health, Education, and Welfare (this
agency is now called Health and Human Services).

The feminist movement not only attacked society’s perceptions regarding victims of sexual
assault but also focused its efforts on educating the public regarding domestic violence. It is
important to note that at the same time battered women’s shelters were being established, there
was a growing awareness that victims of crime, as a class of citizens, were being treated unfairly
by the criminal justice system. This awareness coincided with changes within the judicial system.

5
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Development of Civil Rights Laws

During the 1960s and 1970s, a series of U.S. Supreme Court decisions established certain
principles regarding the constitutional rights of individuals. These decisions were in the areas
of both criminal procedure and civil rights. The Supreme Court established constitutional safe-
guards for those accused of crime. By interpreting the Constitution as applying to each and every
individual, the court required that society afford those accused of crime certain procedural and
substantive rights. These rights embraced the entire spectrum of liberties, including freedom
from unreasonable search and seizures, the right to an attorney, and fundamental fairness during
a criminal trial. By adopting a philosophy that individuals carried with them certain inalienable
rights, the court was poised to expand this concept in the area of civil rights.

The Supreme Court acted to enforce both statutory and constitutional provisions during
the 1960s and 1970s in the area of civil rights. These decisions allowed a black man to attend
a previously all-white university, maintained that police officers could be held liable for use of
excessive force, and required that all persons be treated equally under the law. As a result of these
and other decisions, cases such as Thurman v. City of Torrington® (discussed in Chapter 14) were
decided in favor of victims of family violence.

Conservatism Regarding Crime

Another factor that contributed to the awareness of the plight of victims arose as a result of a
change in attitude in America. In the 1980s and 1990s, society became more conservative and
concerned about crime in general. This law and order movement was a result of citizens becom-
ing more fearful of violent crime and of many groups consequently calling for more stringent
punishment of those who violate the law. In addition, the victims’ rights movement was gaining
momentum. Imprisoning offenders was viewed as a way of vindicating victims of crime. Victim
organizations began lobbying for changes in the criminal justice system. These changes were
aimed at making the system more victim-oriented. The rights of victims of family violence began
to grow and expand as our society became more aware of this type of violence.

These forces brought about awareness on the plight and the dilemma of victims of crime.
As aresult, victims began to realize that they could have an effect on sentencing in criminal cases
and could pursue civil litigation to recover for damages they suffered as a result of the perpetra-
tor’s actions.

10

THE DEVELOPMENT OF LAWS

Primitive law was a system of rules used by preliterate societies to govern the tribe, clan,
or other gathering of individuals. These rules or regulations represent the foundation upon
which the modern legal system is built. Primitive laws usually contained three premises: (1)
acts that injured others were considered private wrongs, (2) the injured party was entitled to
take action against the wrongdoer, and (3) this action usually amounted to in-kind retaliation.
These types of laws encouraged blood feuds and revenge as the preferred methods of making
the victim whole.

As society continued to evolve, we learned the art of reading and writing. One result of this
evolution was the development of written codes of conduct. An example of an early written code
was the Code of Ur-Nammu, which dates back to the twenty-first century B.c. Many of these
codes treated certain wrongs, such as theft or assault, as private wrongs, with the injured party
being the victim.'!

The Code of Hammurabi

The Code of Hammurabi is considered one of the first known attempts to establish a writ-
ten code of conduct. King Hammurabi ruled Babylon at approximately 2000 B.c. He was the
sixth king of the First dynasty of Babylonia and ruled for nearly 55 years. Babylon during
that period was a commercial center for most of the known and civilized world. Because
Babylon’s fortune lay in trade and other business ventures, the Code of Hammurabi provided
a basis for order and certainty. The code established rules regarding theft, sexual relation-
ships, and interpersonal violence, and it was intended to replace blood feuds with a system
sanctioned by the state.'?
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The Code of Hammurabi had five sections:

1. A penal code listing the acts that were considered as criminal

2. A section containing instructions for judges, police officers, and witnesses
3. A section on the rights and duties of husbands, wives, and children

4. Regulations establishing wages and prices

5. An ethical code for merchants, doctors, and officials!3

The code established certain obligations and objectives for the citizens of Babylon to fol-
low. These included the following:

1. An assertion of the power of the state. This was the beginning of state-administered punish-
ment. Under the code, the blood feuds that had occurred previously between private citizens
were barred.

2. Protection of the weaker from the stronger. Widows were to be protected from those who
might exploit them, elder parents from sons who would disown them, and lesser officials
from higher ones.

3. Restoration of equity between the offender and the victim. The victim was to be made as
whole as possible and in turn forgave vengeance against the offender.

Of noteworthy importance in the code was its concern for the rights of victims.'* In reality,
this code may have been the first “victims’ rights statute” in history. However, it was relatively
short-lived. Victims were again to be neglected in society’s rush to punish the offender with the
result that victims’ rights would not resurface again until the mid-twentieth century.'

Other Early Codes and Laws

The Mosaic Code, which is based on the assumption that God entered into a contract or covenant
with the tribes of Israel, had a long-lasting impact on our collective consciousness. According
to legend, Moses returned from a mountaintop carrying the Ten Commandments, which were
inscribed on two stone tablets. These commandments subsequently became the foundation of
Judeo-Christian morality. The Mosaic Code also became the basis for many of the laws in our
modern society: The prohibition against murder, perjury, and theft was present in the Mosaic
Code thousands of years before the founding of the United States.'®

Another important milestone in the development of American law was early Roman law.
Roman law was derived from the Twelve Tables, which were written around 450 B.c. These laws
had existed for centuries as unwritten law and applied only to the ruling patrician class of citi-
zens. A protest by the plebeian class, who were the workers and artisans of Rome, caused com-
merce to come to a standstill. These workers wanted the law to apply to all citizens of Rome.!”
As aresult, the laws were inscribed on 12 wooden tables and prominently displayed in the forum
for all to see and follow. These tables were a collection of basic rules relating to the conduct of
family and religious and economic life.

In the middle of the first century, England was conquered by Roman legions. Roman law,
customs, and language were forced on the English people during the next three centuries of
Roman rule.

In 529 A.p., Emperor Justinian I codified Roman laws into a set of writings. The Justinian
Code, as these writings became known, distinguished between two major types of laws: public
laws and private laws. Public laws dealt with the organization and administration of the Republic.
Private laws addressed issues such as contracts, possessions, and other property rights; the legal
status of various persons such as slaves, husbands, and wives; and injuries to citizens. It con-
tained elements of both our civil and criminal law and influenced Western legal theory into the
Middle Ages.

Prior to the Norman Conquest of 1066, the legal system in England was very decentral-
ized. There was little written law except for crimes against society. As a society, we had forgotten
or moved away from the teaching of the Code of Hammurabi, and crimes during this period were
again viewed as personal wrongs.

When an offense was committed, compensation was paid to the victim or to the victim’s
family. If the perpetrator failed to make payments, the victim’s family could seek revenge, usu-
ally ending in a blood feud. For the most part during this period, criminal law was designed to
provide equity to what was considered a private dispute.

7
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The Norman Conquest under William the Conqueror established royal administrators who
rode circuit and rendered justice. These royal judges would use local custom and rules of conduct
as a guide in rendering their judgments. This system, known as stare decisis (Latin for the phrase
“to stand by the decided law”), would have far-reaching effects on modern American criminal law.

The next major development in the history of law was the acknowledgment of the existence of
common law. Early English common law forms the basis for much of our present-day legal system.'®
Common law is a traditional body of unwritten legal precedents created by court decisions throughout
the Middle Ages in England. During this period, when cases were heard, judges would start their delib-
erations from past decisions that were as closely related as possible to the case under consideration. In
the eleventh century, King Edward the Confessor proclaimed that common law was the law of the land,
and subsequently court decisions were recorded and made available to lawyers who could then use them
to plead their case. This concept is one of the most important aspects of today’s modern American law.

Modern Codes and Laws

The Magna Carta of England and the U.S. Constitution both stand as great documents and great
moments in the history of American law. The Magna Carta was signed on June 15, 1215, and was
later interpreted to grant basic liberties for all British citizens. The U.S. Constitution established
certain individual rights, defined the power of the federal government, and limited punishment
for violation of laws.

American law combines both common law and written statutes. Statutory laws are enacted
by state legislatures and Congress and are the major source of American criminal law today.
These laws are usually compiled in various codes and are subject to revision by the legislatures.

An offshoot of written law, administrative law is made up of rules and regulations adopted
by governmental agencies at the federal, state, and local levels. Many governmental agencies are
invested with the power to pass regulations that prohibit certain types of conduct. Some of these
regulations provide for fines rather than imprisonment of the offender.

In 1787, the U.S. Constitution was adopted. Constitutional law is another source of
American criminal law. The Constitution does not define new crimes (the only crime defined in
the Constitution is treason); rather it sets limits on other laws as they apply to individuals. An
example of this principle is the U.S. Supreme Court ruling that flag burning, which was pro-
scribed as criminal conduct by a state statute, is protected under the First Amendment right of
freedom of expression. As noted in Photo 1-1, observing violence can frighten children.

Photo 1.1 Is this young girl who just witnessed a violent crime a crime victim?
Maxim Ibragimov/123RF
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EARLY THEORIES OF VICTIMOLOGY AND VICTIMIZATIONS

As with any new profession, many of victimology’s early thinkers proposed theories or concepts
that, on further study, were revealed as incorrect. However, by examining these early efforts,
we can better understand the growth and present status of victimology. From its inception in
the 1940s to the present day, victimology, like family violence, has been an interdisciplinary
approach to violence and its effect on victims.

Mendelsohn’s Theory of Victimization

Benjamin Mendelsohn was a practicing attorney. In the course of preparing a case for trial,
he would conduct in-depth interviews of victims, witnesses, and bystanders.19 He would use
a questionnaire that was couched in simple language and contained more than 300 questions
concerning the branches of criminology and associated sciences. The questionnaire was given
to the accused and all others who had knowledge of the crime. In 1963, on the basis of these
studies, Mendelsohn came to the conclusion that there was usually a strong interpersonal rela-
tionship between the offender and the victim. In an effort to clarify these relationships further, he
developed a typology of victims and their contributions to the criminal act.?° This classification
ranged from the completely innocent victim to the imaginary victim. Mendelsohn classified vic-
tims into six distinct categories:

1. The Completely Innocent Victim. This victim may be a child or a completely unconscious
person.

2. The Victim with Minor Guilt. This victim might be a woman who induces a miscarriage
and dies as a result.

3. The Victim Who Is as Guilty as the Offender. Those who assist others in committing
crimes fall within this classification.

4. The Victim More Guilty Than the Offender. These are persons who provoke others to
commit a crime.

5. The Most Guilty Victim. This occurs when the perpetrator (victim) acts aggressively and is
killed by another person who is acting in self-defense.

6. The Imaginary Victim. These are persons suffering from mental disorders such as para-
noia who believe they are victims.

The classifications are listed in Table 1.1 so that the reader has an overview of Mendelsohn’s
typology.

Many scholars credit Mendelsohn with coining the term victimology, and still others con-
sider him the father of victimology.?! His typology was one of the first attempts to focus on
victims of crimes rather than to simply examine the perpetrator. However, Mendelsohn was only
one of two early scholars who explored the relationship between victims and offenders. The
other noted early researcher in victimology was Hans von Hentig.

Von Hentig's Theory of Victimization

In 1948, in an early classical text The Criminal and His Victim, von Hentig explored the relation-
ship between the “doer” or criminal and the “sufferer” or victim.?? Von Hentig also established
a typology of victims.?? This classification was based on psychological, social, and biological
factors. Von Hentig established three broad classes of victims: the general classes of victims, the

1 IRl Mendelsohn's Victims' Classification

Victim’s Role in the Crime

Innocent victim Completely innocent

With minor guilt Minor involvement

As guilty as the offender Assisted criminal in committing the crime
Guiltier than offender Provokes others to commit a crime

Most guilty Victim acts aggressively in the crime

Imaginary victim Person pretends to be a victim

9
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psychological types of victims, and the activating sufferer. His classification identified victims
by examining various risk factors. The typology includes a general class of victims, the psycho-
logical class, and activating sufferer class.

The general class included the young, the female, the old, the mentally defective, and a
group that consisted of minorities, immigrants, and weak individuals. The psychological class
included the depressed, the lonely or heartbroken, the wanton, the acquisitive, and the tormentor.

Von Hentig theorized that a large percentage of victims, because of their acts or behavior,
were responsible for their victimization.”* This concept has since been repudiated by modern
studies that have more closely examined and defined the relationship between the victim and the
offender. Table 1.2 lists the victims using Von Hentig’s general classifications. Note: In several
classifications, the language was updated to currently used descriptions.

Schafer’s Functional Responsibility

In 1968, using von Hentig’s approach, a third scholar was also instrumental in establishing
another classification of victims. Stephen Schafer examined both Mendelsohn’s and von Hentig’s
work in his text The Victim and His Criminal and attempted to classify victims on the basis of
responsibility instead of risk factors.”> Schafer believed that the study of the criminal-victim
relationship indicated an increasing recognition that the criminal justice system must consider
the dynamics of crime and treat both criminals and victims.

Schafer went on to state that “the study of criminal-victim relationships emphasizes
the need to recognize the role and responsibility of the victim, who is not simply the cause of,
and reason for, the criminal procedure, but has a major part to play in the search for an objec-
tive criminal justice [system] and a functional solution to the crime problem.”?® He stated that
responsibility is not an isolated factor in society; rather it is an instrument of social control used
at all times by all societies to maintain themselves.?” Schafer believed responsibility was a criti-
cal issue in the problem of crime.

According to Schafer, crime was not only an individual act but also a social phenomenon.
He believed that not all crimes simply “happen” to be committed, but that victims often contrib-
ute to crime by their acts of negligence, precipitate actions, or provocations. Schafer concluded

1.\:]ER WA Hans von Hentig's Classification of Victims

Victim Type Example

Young victim A young girl who is sexually abused

Female victim A woman who is raped

Elderly victim A person on Social Security who is the victim
of a financial fraud

Mentally ill victim A person with mental illness who is victimized

Immigrants Robbery of an individual who is unfamiliar with
the culture

Minorities Victimizing a person because that person is a
member of the minority class

Persons with below average intelligence An individual who is victimized because of his or
her low intelligence

Depressed person A victim who was depressed at the time of the
crime

Acquisitive person A victim who was victimized because of his or
her greed

Wanton victim A victim who is promiscuous

Lonesome and/or heartbroken victim A victim who is victimized because of his or her

status in mourning
A victim who is a tormentor An abusive parent

A blocked, exempted, or fighting victim A victim of blackmail or extortion
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1CIR N Shafer's Typology of Victim-Precipitated Crimes

Unrelated victim Crimes in which the victim was simply the unfortunate target
of the crime

Provocative victim Crimes in which offender was provoked by the victim

Precipitative victim Crimes where the victim has placed herself or himself in a

dangerous position or has acted in a method to encourage
victimization such as making inappropriate remarks

Biologically weak victim The victim is elderly, young, or due to a physical condition that
appeals to an offender

Socially weak victim Individuals who are not adequately integrated into the culture

Self-victimizing victim A victim who is involved in the crime such as in prostitution or
gambling

Political victim Victims who are victimized because they oppose those of in

power or of the dominant culture

that the functional role of a victim is to do nothing to prevent others from attempting to injure
him and at the same time to actively prevent such attempts. In other words, this is the victim’s
functional responsibility.?® Shafer developed a typology of victim-precipitated crimes as set
forth in Table 1.3.

Wolfgang’s Study of Homicide

From 1948 to 1952 in Philadelphia, Marvin E. Wolfgang conducted the first major study of victim
precipitation.?’ He focused on homicides, studying both the victim and the offender as separate
entities and as “mutual participants in the homicide.”** Wolfgang evaluated 588 homicides and
found that 26 percent (150) of all the homicides studied in Philadelphia involved situations in
which the victim was a direct positive precipitator in the crime—the first to use force during the
acts leading to the homicide.?! Wolfgang’s study and other theories of homicide are addressed in
Chapter 6.

MODERN THEORIES OF VICTIMOLOGY AND VICTIMIZATION

A number of more recent theories regarding victimology and victimization have emerged.
Starting in the late 1970s, researchers began to examine victims and victimization from different
perspectives and to also examine lifestyles and activities of potential victims. Many of the theo-
ries that developed from such research seek to examine the convergence of time, offenders, lack
of guardians, and victims as the cause of victimization. Others look at society as a major factor
in crime and victimization. This section briefly examines some of these newer victimology and
victimization theories.

Karmen'’s Theory of Victimology

Scholars have continued to expand their scope of inquiry and explore other aspects of the vic-
tim’s role in society. Karmen discusses the development of victimology and points out that those
who study this relatively new discipline have three main areas of concentration:

1. Victimologists study the reasons (if any) for why or how the victim entered a dangerous
situation. This approach does not attempt to fix blame on the victim; rather it examines the
dynamics that resulted in the victim being in the risky situation.

2. Victimology evaluates how police, prosecutors, courts, and related agencies interact with
the victim. How was the victim treated at each stage in the criminal justice system?

3. Victimologists evaluate the effectiveness of efforts to reimburse victims for their losses and
meet the victim’s personal and emotional needs.

Karmen correctly points out that victimologists view the dynamics of the victim’s role
in society from a multidisciplinary perspective. There is still debate among scholars, however,
regarding the correct or predominate role for the victimologist. Similar to the development and
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study of criminology, a number of different perspectives regarding victimology have also devel-
oped throughout the years.

A number of more recent theories regarding victimology and victimization have emerged.
Starting in the late 1970s, researchers began to examine victims and victimization from different
perspectives and to also examine lifestyles and activities of potential victims. Many of the theo-
ries that developed from such research seek to examine the convergence of time, offenders, lack
of guardians, and victims as the cause of victimization. Others look at society as a major factor
in crime and victimization. This section briefly examines some of these newer victimology and
victimization theories.

Intraindividual Theories

Intraindividual theorists contend that the cause of deviant behavior lies within the individual.
Frequently, the intraindividual theories are referred to as psychopathological theories or men-
tal imbalances theories. These theories focus on what is wrong with the individual that caused
the devi3a3nt behavior. In other words, according to these theories, the individual is sick or dis-
turbed.

Lifestyle Theory

Hindelang and his colleagues examined exposure and guardianship as they relate to victimiza-
tion. They call this theory the lifestyle approach to victimization, which argues that the likelihood
of becoming a victim depends on an individual’s lifestyle. In other words, various changes in
everyday life and lifestyles are assumed to present a criminal opportunity by enhancing exposure
and proximity of victims or targets to motivated offenders.**

Using the principle of homogamy, Hindelang argues that people are more likely to be vic-
timized the more often they come into contact with groups that contain a larger share of potential
offenders. For example, young persons are more likely than older persons to be victimized, since
the young are more likely to come into contact with other youths who are disproportionately
involved in crime or violence.

Routine Activities Approach

One of the more popular criminology theories dealing with crime trends and victimization was
advanced by Cohen and Felson.® They argue that a “routine activities approach” should be used
in analyzing crime trends and victimization. Routine activities are recurrent, prevalent activities
that provide for basic population and individual needs. Routine activities may occur at home, in
the workplace, or in other settings.

These researchers examined the circumstances surrounding a crime by looking at the con-
vergence of space, time, motivated offenders, suitable victims or targets, and absence of capable
guardians. Criminal violations are treated as routine activities that will occur when a set of cir-
cumstances converges. Cohen and Felson emphasized that the lack or absence of any of the three
factors (offender, victim, and guardian) would probably prevent any criminal activity.

Opportunity Model of Victimization

Cohen and several other associates later combined the lifestyle and routine activities theo-
ries to explain why income, race, and age affect the likelihood of victimization.*® This
approach examines five factors: exposure, guardianship, proximity, attractiveness of tar-
gets, and definitions of specific crimes. According to this theory, exposure and guardian-
ship, which are aspects of the lifestyle theory, are not sufficient to establish a formal theory
of victimization.

The opportunity theory links dimensions of social inequity to criminal victimization. It
involves exposure to potential offenders; proximity between where victims or targets reside
and where potential offenders are found; guardianship, which involves the effectiveness of
persons or objects in preventing crime; target attractiveness, which is the desirability of
persons or property to potential offenders; and definition of certain crimes, which estab-
lishes the difficulty in committing certain acts. For example, thefts are easier to commit than
burglaries.
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It is significant that Cohen does not blame persons for being victims. Rather, he and his
associates approach the study of crime and victimization from the perspective that a number of
factors cause crime, not just the victim.

Symbolic Interaction Theories

The symbolic interaction (SI) approach to deviant behavior views behavior as the result of inter-
actions between two or more persons. The interaction between individuals sets expectations and
behavior. How an individual sees himself or herself is determined by how that person thinks oth-
ers see him or her.

The phrase “symbolic interaction” was coined by Herbert Bloomer in 1937 as he was
studying the works of George Herbert Mead. SI theories focus on situations and interactions
with society leading up to the crime rather than on the differences or defectiveness of the
offenders.>” The two major crime causation theories based on the concepts of SI are differ-
ential association and labeling. Both theories are currently very popular in the United States.
The SI theories look at the process of becoming a criminal. They are based on the following
assumptions and principles:
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* The symbols we learn and use become our social reality.

* We become socialized by the people with whom we associate.

Approaches to Victimization

It is often difficult for the reader to distinguish between the routine
activities approach to victimization, the lifestyle theory, and the
opportunity model of victimology. The three theories of victimiza-
tion are similar and tend to build on each other. To help distinguish
between the theories, a short statement on each is attached.

Routine Activities Approach

Routine activity theory is a subdivision of the crime opportunity the-
ory. The theory focuses on situations of crimes. For example, you
are more likely to be robbed or become a victim of assault on a city
street than when you are in the safety of your home. For crime to
be committed, three factors are needed: (1) a motivated offender,
(2) a suitable target, and (3) the convergence at a time/place. The
routine activity theory premise is that crime is relatively unaffected
by social causes such as poverty, inequality, and unemployment.

IR W Summary of Victimology Theories

Intraindividual Theories
Symbolic Interaction Theories

Karmen'’s Theory
of Victimology

Lifestyle Theory

Lifestyle Theory

Lifestyle theory focuses on crime victims rather than perpetra-
tors. The main issue is that crime victims often become victims
because of their own choices as to where to live, how to social-
ize, and other lifestyle-related variables.

Opportunity Model of Victimology

The opportunity model of victimization approach considers
the time—space relationships in which victimization is greatest.
The risk of criminal victimization is seen as largely dependent
on the lifestyle and routine activities of persons that bring them
and/or their property into direct contact with potential offend-
ers in the absence of capable guardians who could potentially
prevent the occurrence of a crime (Table 1.4).

Cause of behavior lies within the individual.
Behavior is the results of the interactions between people.

Victimologists study how or why victim entered dangerous location, how agencies interact
with the victim, and evaluates the efforts to compensate the victim.

Stresses the importance of three aspects of exposure: persons, locations, and time peri-

ods. Lifestyle refers to attitudes and behaviors of people and how they spend their time
and money and the social roles they play.

Routine Activities Approach

Stresses interactions of three variables: existence of motivated criminals, availability of

suitable targets, and the presence or absence of guardians.

Opportunity Model
of Victimization

Critical Victimology
of the government.

Victim Blaming

Combines the lifestyle and opportunity theories to explain why income, race, and age
affect the likelihood of victimization.

Critical of what actions are defined as criminal and the abuses of power by those in control

Blaming the victim for being at the location, or providing the opportunity for the criminal.
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Photo 1.2 It appears that the opportunity model of victimology would apply to this situation. The
victim is clearly in direct contact with her husband, who appears to be a potential abuser.

EJ White/Fotolia

Critical Victimology

Mawby and Walklate have proposed a view of victimology that they call critical Victimology.38
They define critical victimology as “an attempt to examine the wider social context in which
some versions of victimology have become more dominant than others and also to understand
how those versions of victimology are interwoven with questions of policy response and ser-
vice delivery to victims of crime.” They question why certain actions are defined as criminal

Photo 1.3 Young lady holding a sign that states: My
body, my rules.

astridsinai/123RF

and others are not. These scholars rightfully point out that many “crimes”
committed by wealthy or powerful individuals or even by nations are not
considered crimes. For example, genocide has occurred and is occurring
in some countries, yet we do very little about it. Rape as a weapon of war
has been reported in several countries. Abuse of power by those in control
is very seldom mentioned as a crime in the media or other sources.

Victim Blaming

One of the most controversial areas of victimology has been and contin-
ues to be the concept known as victim blaming, victim responsibility, or
victim perception. As discussed earlier in this chapter, some of the world’s
most prominent victimologists established classifications that included
victims as a cause of criminal acts. Mendelsohn, von Hentig, Schafer, and
Wolfgang all classified victims as having some form of causation in the
commission of the crime. The Photo 1-3 provides a current example of
women who feel that their bodies are subject to their rules.

The concept of victim perception was first used by Wolfgang in his
study of homicide victims and later by Amir in one of the first studies of
rape.39 Wolfgang’s interpretation dealt with situations in which the victim
was a direct participator in the crime, while Amir’s focused on the offend-
er’s perception of the victim’s willingness to participate in the sexual act.

Wolfgang’s study of homicide involved examination of homi-
cide records in Philadelphia from 1948 to 1952. He reviewed these files
and found that one out of four victims initially used force against their
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perpetrators. He also found that many of the victims were acquainted with the perpetrator. Amir
was a student of Wolfgang, and in fact, Wolfgang wrote the introduction to Amir’s text, Patterns
in Forcible Rape. 1t is therefore hardly surprising that Amir would follow the same reasoning as
his mentor, Wolfgang, when he analyzed the dynamics of rape.

Psychologist William Ryan has the distinction of coining the phrase “blaming the vic-
tim.”*" In his book, Blaming the Victim,*' Ryan argues that the concept of victim blaming arose
in the American middle class. This group of people is aware of the benefits they have and that
others do not share these entitlements. This awareness creates a need to reconcile their status with
others who are not as fortunate. One way to accomplish this is to accept the fact of violence and
crime but blame the victim for letting it happen. This approach, argues Ryan, does not directly
threaten the middle class and allows them to propose changes in society to address victimization.
For example, poverty is caused under this victim-blaming approach because poor people share
cultural values that make them poor and not because of any structural flaws that cause inequities
in the distribution of income. The solution to poverty, according to Ryan, is to educate the poor
people so that their values become more like those of the middle class.

The process of victim blaming has severe consequences for both the victim and society.
For example, if the victim feels or perceives that he or she will be blamed or condemned by
other members of society, the victim may not file a report of the crime. He or she may believe
that the social cost of reporting the crime is too high a price to pay. Victims of certain crimes
may also believe that reporting the offense may subject them to further victimization at the
hands of the perpetrator. This is particularly true for crimes such as family violence, including
incest, sexual assault by an acquaintance or relative, spousal abuse, and elder abuse. This failure
or reluctance to report victimization is not confined to individuals. Corporations or other com-
panies may feel pressurized to not report crimes so as to avoid bad publicity and a possible drop
in their stock prices. Our society suffers severe consequences when crimes are not reported,
investigated, and prosecuted.

There is also a great deal of controversy surrounding the media’s role in victim blaming—a
debate that promises to be eternal. The media argue that they must represent the general public,
and the public has a right to know all the facts surrounding any incident. Such facts may include
the identity of the victim of any crime, including sexual assault. Victim advocates argue that
exposing the identity of sexual assault victims increases the chances of their being revictimized.
Some newspapers will not reveal the identity of sexual assault victims, while others may actually
print their names or allow information to be broadcast or printed that will lead to their identifica-
tion. As in so many areas of victimology, we are making progress, but we have a long way to go.

There are a number of other problems with victim blaming. First, victim blaming assumes
that some victims share certain physical or psychological characteristics that cause them to be
victimized. Others assume there is some sort of continuum that ranges from the totally innocent
victim to the completely guilty victim.

American society is concerned with the rights of those who are accused of crimes. The first
nine amendments to the U.S. Constitution focus on individual liberties and attempt to ensure that
the government does not infringe upon these individual rights. However, the rights of victims
of crime are not mentioned in these amendments. Kelly and Enez describe the evolution of the
crime victim role as one moving from an eye-for-an-eye, in which victims were expected to deal
with their perpetrator directly, to a system in which the king dispensed justice, and finally to its
modern-day form in which the people of the state or federal government are the “victims,” and
the injured person is relegated to that of a witness.*?

Emilio C. Viano, a prominent victimologist, has suggested that the victimization of
individuals is better understood if we shift away from analyzing what they did, where they
were, and how they reacted to the incident to looking at the cultural, social, and economic
factors that support a view allowing for victim blaming. He argues that sexism, racism, and
ageism are not always acknowledged to exist, and some would rather deny the existence of
these forces and continue to blame the victim. He concludes that changing the focus of the
inquiry will lead to a different understanding of what causes certain individuals or groups in
society to be victimized.*?

The movement away from victim blaming to victim protection is a relatively new process. We
must continue to educate the professionals in the field as well as the general public about the dynam-
ics of victimization to move away from this backward and harmful process of victim blaming.
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VICTIM’S CONTRIBUTION TO THE CRIME

As noted in the preceding section, often a victim is blamed or seen as responsible for the crime.
Many victim compensation programs either reduce or deny compensation if the victim con-
tributed to the crime in any manner. For example, South Dakota Crime Victims’ Compensation
Program states: “The victim cannot contribute to the crime or the injury nor have committed a
crime at the time of the incident. Claims may be reduced or denied based upon contribution/con-
duct.” The problem with assessing the victim’s contribution to the crime is that the contribution
is being judged or assessed after the fact. Often, we take actions without thinking about them and
later wish we had done something differently. A negligent act by a victim should not be consid-
ered as an invitation to be a crime victim.

As noted by Lynne Henderson, a determination of “relative badness” of the crime resem-
bles the concept of comparative negligence and can produce unpredictable results. She notes
that in one case, the defendant, convicted of driving under the influence and of manslaughter,
received a minimal sentence for killing two drunken pedestrians, despite the arguments by the
next of kin at sentencing for a harsh penalty. The sentencing judge observed that the pedestrians
were “more to blame” than the driver for their deaths. Apparently, the judge did not appreciate
the danger of driving under the influence.**

THE RISE OF THE VICTIMS’ RIGHTS MOVEMENT

As the various social forces were developing, a series of events took place that began to raise the
consciousness of the victims themselves regarding their impact on the criminal justice system.

The victims’ movement, which gained momentum in the United States in the 1980s, con-
tinues to gain strength across the country. States continue to enact laws giving victims of crime
more opportunities to participate in the criminal justice system. Therefore, those individuals who
work or interact with victims need to understand the legal, psychological, and social aspects of
victimology. While the victims’ movement has advanced considerably since the 1980s, we still
have a long way to go, as noted in the following excerpt from a victims’ service provider.

Currently, more than 50 academic institutions offer courses of study in victimology. In
addition, some universities offer courses that examine various aspects of the victim—offender
relationship. These courses are typically found in sociology, criminal justice, social work, crimi-
nology, and psychology. Victimology is a discipline that combines theoretical research with prac-
tical experience. Although there is some interaction between these two groups or approaches,
there is still much to learn from the combination.

The Beginning of the Movement

During the late 1960s, victims of crime began volunteering to serve within various victim assis-
tance programs. As these crime victims continued to speak out, states and the federal government
reacted by establishing commissions to study crime and its consequences.

There were two federal responses to crime victimization during this period. One was the
establishment of the National Crime Survey, which is discussed in more detail in Chapter 3. The
second major action on the part of the federal government was the establishment of the Law
Enforcement Assistance Administration (LEAA). This agency provided funds to law enforce-
ment agencies for a variety of purposes, including the establishment of victim—witness pro-
grams,45 LEAA’s role in fundraising is discussed in Chapter 5.

In 1974, the LEAA called a meeting in Florida of various victim advocates to discuss
methods of increasing victims’ rights. One consequence of this meeting was the formation of the
National Organization for Victim Assistance (NOVA) in 1976. NOVA is considered one of the
leading victims’ rights organizations in the world.

Gains and Losses

During the late 1970s and early 1980s, the movement foundered. Lack of funding by the fed-
eral government caused many community-based victims’ organizations and service providers to
cease operations. In addition, within the movement, issues such as professionalism and training
caused increasing divisiveness. The movement began to separate into specialized groups that
focused on specific issues. Several organizations to address issues of sexual assault and domestic
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violence, such as the National Coalition Against Sexual Assault, were established to address the
specific needs of those victims.*

Although there was tension among various service providers because of diminishing
funding and disagreement regarding specific goals, there was also progress in other areas of the
victims’ movement during this time period. Parents of Murdered Children (POMC) was founded
by Robert and Charlotte Hullinger in 1978, and Mothers Against Drunk Driving (MADD) was
founded by Candy Lightner in 1980. Both of these organizations continue to have an impact on
the victims’ rights and the victims’ movement. In addition, Congress passed a federal Victims’
Bill of Rights. By 1990, two-thirds of the states had enacted similar types of laws for protecting
victims.

In what may become one of the most critical dates in the history of victims’ rights, on
June 25, 1996, President Clinton proposed a Victims’ Rights Constitutional Amendment to
the U.S. Constitution. In a speech made in the Rose Garden announcing the Victims’ Rights
Constitutional Amendment, President Clinton stated:

Having carefully studied all of the alternatives, I am now convinced that the only way to
fully safeguard the rights of victims in America is to amend our Constitution and guarantee
these basic rights—to be told about public court proceedings and to attend them; to make
a statement to the court about bail, about sentencing, about accepting a plea if the victim
is present, to be told about parole hearings to attend and to speak; notice when the defen-
dant or convict escapes or is released, restitution from the defendant, reasonable protection
from the defendant and notice of these rights.*’

The Victims’ Rights Constitutional Amendment faces a long and complex process before it
becomes law. It must be adopted by three-quarters of the states to become part of the Constitution.
It is not something that will happen in a few weeks or months, and there are those who already
claim that the proposed amendment is too detailed and should be made broader. No matter what
the outcome, the simple fact that such an amendment has actually been proposed is a significant
acknowledgment of the plight of victims of crime.

Increased Public Awareness

During 1982 through 1986, victims’ organizations began to use the media to increase public
awareness of crime victim issues. President Ronald Reagan, and Congress, responded to this
heightened awareness with actions that would eventually have long-term consequences for the
victims’ movement. In 1982, President Reagan appointed a Task Force on Victims of Crime. This
task force published a report that has since become a foundational platform for victims’ rights.*®
The Office for Victims of Crime (OVC) was created in the Department of Justice to implement
the task force’s recommendations.

In 1984, another key event took place when Congress passed the Victims of Crime Act
(VOCA).* This act established the OVC in the Office of Justice Programs, Department of Justice.
The OVC provides grants to states for programs with direct services for victims of all crimes.

Victims’ Rights Constitutional Amendment
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Section 1 trial, a final conclusion free from unreasonable delay, full restitution

To ensure that the victim is treated with fairness, dignity, and
respect, from the occurrence of a crime of violence and other crimes
as may be defined by law pursuant to section two of this article, and
throughout the criminal, military, and juvenile justice process, as a
matter of fundamental rights to liberty, justice, and due process,
the victim shall have the following rights: to be informed of and
given the opportunity to be present at every proceeding in which
those rights are extended to the accused or convicted offender;
to be heard at any proceeding involving sentencing, including the
right to object to a previously negotiated plea, or to a release from
custody; to be informed of any release or escape; and to a speedy

from the convicted offender, reasonable measures to protect the
victim from violence or intimidation by the accused or convicted
offender, and notice of the victim’s rights.

Section 2

The several states, with respect to a proceeding in a State forum,
and the Congress with respect to a proceeding in a United
States forum, shall have the power to implement further the
rights established in this article by appropriate legislation.

Source: OVC, U.S. Department of Justice, Washington, D.C., 1996.
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VOCA also established the Crime Victims Fund to provide money to local victim assistance pro-
grams and state victim compensation programs. The fund receives money from federal criminal
fines, penalties, and bond forfeitures. VOCA’s operation is further examined in Chapter 15.

Increased Professionalism

From 1984 to the present, the victims’ movement has been characterized by an increase in the
professionalism of the victims’ service advocates and providers. In previous times, the victims’
movement was heightened by strong dynamic leaders with vision and determination. At pres-
ent, the movement has expanded beyond the ability of any one person being able to influence
its direction. It is now a national movement with a tremendous influence on local, state, and
national politics.

Universities are expanding their victim-related courses. Various victims’ organizations are
offering increased training opportunities, and in 1995, the U.S. Department of Justice sponsored the
first National Victim Assistance Academy in Washington, D.C. This academy was repeated in 1996
and 1997 using distance learning technology to link other universities in a joint academic effort.

The public awareness of victim issues continues to grow, and victim advocates have
become an acknowledged force in modern politics. Victim services providers are realizing that
their profession requires training that is multidisciplinary in nature. There is a growing aware-
ness that to be accepted by other professionals requires continuing education, certifications,
or other acknowledged credentials. This increased professionalism should translate into more
sophisticated interventions and a faster rate of progress within the victims’ movement.

Additional Laws

Increased professionalism also means increased knowledge and insight into the problems of victims.
In 1994, Congress enacted the Violent Crime Control and Law Enforcement Act. Title IV of that law
is entitled the Violence Against Women Act (VAWA). Congress mandated that various professions
form partnerships and work together to respond to all forms of violence against women. The VAWA
was reenacted and expanded in 2013. See the discussion on it later in this chapter.

The attorney general is required to make a report to Congress annually on the grants that
are awarded under the act and ensure that research examining violence against women is encour-
aged. The report must include the number of grants, funds distributed, and other statistical infor-
mation. In addition, the report must assess the effectiveness of any programs that are funded
under VAWA.

The act provides funding for a variety of research-based studies. It also requires that fed-
eral agencies engage in research regarding violence against women. For example, the National
Institute of Justice is mandated to conduct four important projects: (1) the development of a
research agenda that will address violence with particular emphasis on underserved populations;
(2) the assessment of establishing state databases to record the number of sexual and domestic
violence incidents; (3) a study to determine how abusive partners obtain addresses of their vic-

tims; and (4) the examination with other agencies of the battered woman syndrome.so
Crime Victims’ Rights Act of 2004
The Federal Crime Victims' Rights Act of 2004, 18 U.S.C. § 3771, victim would be materially altered if the victim heard
provides that officers and employees of the U.S. Department of other testimony at that proceeding.
Justice shall make their best efforts to see that crime victims are e The right to be reasonably heard at any public proceeding
notified of, and accorded, the following rights: in the district court involving release, plea, sentencing, or

e The right to be reasonably protected from the accused.

e The right to reasonable, accurate, and timely notice of any
public court proceeding, or any parole proceeding, involv-
ing the crime or of any release or escape of the accused.

e The right not to be excluded from any such public court
proceeding, unless the court, after receiving clear and
convincing evidence, determines that testimony by the

any parole proceeding.

e The reasonable right to confer with the attorney for the
government in the case.

¢ The right to full and timely restitution as provided by law.

¢ The right to proceedings free from unreasonable delay.

e The right to be treated with fairness and with respect for
the victim’s dignity and privacy.



MANDATORY VICTIM RESTITUTION ACT (MVRA): 18 U.S.C.
§ 3664

(partial) (enacted as part of the federal Crime Victims Act
of 2004

18 U.S.C. § 3664. Procedure for issuance and enforce-
ment of order of restitution.

(@) For orders of restitution under this title, the court
shall order the probation officer to obtain and include
in its presentence report, or in a separate report, as
the court may direct, information sufficient for the
court to exercise its discretion in fashioning a resti-
tution order. The report shall include, to the extent
practicable, a complete accounting of the losses to
each victim, any restitution owed pursuant to a plea
agreement, and information relating to the economic
circumstances of each defendant. If the number or
identity of victims cannot be reasonably ascertained,
or other circumstances exist that make this require-
ment clearly impracticable, the probation officer shall
so inform the court.

(b) The court shall disclose to both the defendant and
the attorney for the Government all portions of the
presentence or other report pertaining to the matters
described in subsection (a) of this section.

() The provisions of this chapter, chapter 227, and Rule
32(c) of the Federal Rules of Criminal Procedure shall
be the only rules applicable to proceedings under this
section.

The Federal Crime Victims' Rights Act has altered the
landscape of federal criminal law. In addition, many states are
following suit. For example, in May 2008, Oregon passed two
constitutional amendments, affording victims legal standing to
assert (rights of a party) and seek enforcement of their rights.

The 2009 case of United States v. Okun is an example of
how the Crime Victims' Rights Act (CVRA) has altered proceed-
ings in federal court.>! In Okun, the government moved to per-
mit up to 577 victims to be present at trial (eight of whom the
government intended to call as witnesses at trial). The defen-
dant opposed the motion and argued that the victim/witnesses
do not qualify as victims under the CVRA because the defendant
had not yet been proven guilty. The court held that this argu-
ment was “simply incorrect” because it would “eviscerate the
rights given under the CVRA to victims in any preconviction pro-
ceeding.” Next, the defendant argued that the victim/witnesses
should be excluded under Federal Rule of Evidence 615, which
allows the court to exclude witnesses from the courtroom at the
request of a party. The court disagreed, noting that the federal
rules provide an exception if the potential witness is authorized

Violence Against Women Act of 2013
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by statute to be present. The court noted that the CVRA provides
just such an authorization for victims of the crime being tried
unless the defense makes a showing that the victim/witness's
testimony would be “materially altered.” Finally, the defendant
argued that because of the number of victims, permitting them
all to attend trial would be impractical. The court rejected this
argument as well, finding it premature because there was no ev-
idence that an unmanageable number of victims would attend
the trial. The court noted that alternative means to attending
trial—such as arranging for a closed-circuit television broadcast,
webcast, or audio broadcast of the trial—could be considered,
but that these alternate means would not be to exclude victim/
witnesses based on the large number of victims.

Victims’ Rights Law Center

It is estimated that one in eight women will be harmed by a
crime involving sexual violence. As most researchers agree, an
act of sexual violence generally devastates and derails the vic-
tim’s life. The impact is long-lasting. As public support grew re-
garding this sexual violence and the resulting public support to
pass a Victim’s Rights law, the Victim Rights Law Center (VRLC)
was established in 2003 as the first nonprofit law center in the
nation solely dedicated to serving the needs of rape and sexual
assault victims. Through direct legal services, the center and pro
bono attorneys help restore victims' lives after an attack, ensur-
ing that they may stay in school; protecting their privileged and
confidential mental health, medical and education records; pre-
serving their employment; maintaining safe housing; securing
or maintaining their immigration status; and swiftly accessing
victim compensation and other benefits.

Office of the Victims' Rights Ombudsman

The CVRA of 2004 also established the Office of the Victims’
Rights Ombudsman. Accordingly, a crime victim may file a
complaint against any employee of the U.S. Department of
Justice who violated or failed to provide the rights established
under the CVRA of 2004, 18 U.S.C. § 3771. The Department
of Justice has established the Office of the Victims' Rights
Ombudsman to receive and investigate complaints filed by
crime victims against their employees and has implemented
procedures to promote compliance with Crime Victims’ Rights
Obligations, 28 C.F.R. § 45.10.

A crime victim for the purposes of this act includes any
person who has been directly and proximately harmed as a
result of the commission of a federal offense or an offense in
the District of Columbia. An employee of the Department of
Justice includes any attorney, investigator, law enforcement offi-
cer, or other personnel employed by any division or office of the
Department of Justice whose regular course of duties includes
direct interaction with crime victims (not including a contractor).

In February 2013, the U.S. Congress recognized the continuing
need to prevent domestic abuse and the need for a national
strategy with the reenactment of the Violence Against WWomen
Act (VAWA) originally enacted in 1994.

According to the Congressional hearings, VAWA has im-
proved the criminal justice response to violence against women by

¢ holding rapists accountable for their crimes by strength-
ening federal penalties for repeat sex offenders and cre-
ating a federal “rape shield law,” which is intended to
prevent offenders from using victims’ past sexual conduct
against them during a rape trial;
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e mandating that victims, no matter their income levels, are
not forced to bear the expense of their own rape exams
or for service of a protection order;

® keeping victims safe by requiring that a victim’s protection
order will be recognized and enforced in all state, tribal,
and territorial jurisdictions within the United States;

e increasing rates of prosecution, conviction, and sentenc-
ing of offenders by helping communities develop dedi-
cated law enforcement and prosecution units and domes-
tic violence dockets;

e ensuring that police respond to crisis calls and judges
understand the realities of domestic and sexual violence
by training law enforcement officers, prosecutors, victim
advocates, and judges; VAWA funds train over 500,000
law enforcement officers, prosecutors, judges, and other
personnel every year;

¢ providing additional tools for protecting Indian women by
creating a new federal habitual offender crime and au-
thorizing warrantless arrest authority for federal law en-
forcement officers who determine there is probable cause
when responding to domestic violence cases.

There was testimony at the Congressional hearings that
VAWA has ensured that victims and their families have access to
the services they need to achieve safety and rebuild their lives by

e responding to urgent calls for help by establishing the
National Domestic Violence Hotline, which has answered over
3 million calls and receives over 22,000 calls every month; 92
percent of callers report that it's their first call for help;

e improving safety and reducing recidivism by developing
coordinated community responses that bring together
diverse stakeholders to work together to prevent and re-
spond to violence against women;

e focusing attention on the needs of underserved
communities, including creating legal relief for battered
immigrants so that abusers cannot use the victim’s immi-
gration status to prevent victims from calling the police

Summary

The history of victimology is in many ways the history of our
world. As long as there has been crime, there have been victims
who have suffered. Early law viewed crime as a personal act
that required response by the victim or by the victim’s family.
The Code of Hammurabi, although harsh and violent, recog-
nized victims as injured parties and may have been the first
victims’ rights law. Other codes and laws evolved throughout
history to shape our modern concept of justice.

A number of social forces affected the development of
victimology. The feminist movement raised our awareness of
the plight of women. The civil rights movement resulted in a
number of laws being passed that afforded individuals certain
rights. As crime increased, our society became increasingly
conservative and became more aware of the trauma suffered
by victims of crime.

Theories regarding victimization have undergone a sub-
tle but encouraging change. We have moved from the victim
being the cause of the crime to studying how crime occurs

or seeking safety, and supporting tribal governments in
building their capacity to protect American Indian and
Alaska Native women.

Testimony presented at the hearing indicated that since
VAWA was originally passed, the following progress has been
made:

e Fewer people are experiencing domestic violence.

e Between 1993 and 2010, the rate of intimate partner vio-
lence declined 67 percent.

e Between 1993 and 2007, the rate of intimate partner
homicides of females decreased 35 percent and the
rate of intimate partner homicides of males decreased
46 percent.

e More victims are reporting domestic and sexual violence
to police, and reports to police are resulting in more
arrests.

e States have reformed their laws to take violence against
women more seriously.

o All states have reformed laws that previously treated date
or spousal rape as a lesser crime than stranger rape.

e All states have passed laws making stalking a crime.

e All states have authorized warrantless arrests in misde-
meanor domestic violence cases where the responding
officer determines that probable cause exists.

e All states provide for criminal sanctions for the violation of
a civil protection order.

e Many states have passed laws prohibiting polygraphing
of rape victims.

e QOver 35 states, the District of Columbia, and the U.S.
Virgin Islands have adopted laws addressing domestic and
sexual violence, and stalking in the workplace. These laws
vary widely and may offer a victim time off from work
to address the violence in their lives, protect victims from
employment discrimination related to the violence, and/or
provide unemployment insurance to survivors who must
leave their jobs because of the abuse.

and how persons are selected as victims. These newer theo-
ries include lifestyle theory, the routine activity approach, and
opportunities model of victimization. It is a major accomplish-
ment within victimology that we are developing our own theo-
ries as they relate to victimization.

The victims’ rights movement began as a small group of
volunteers who themselves were crime victims and who had
been victimized a second time as a result of their involvement
with the criminal justice system. This small group of volun-
teers has grown and become a powerful force in America that
continues to expand and change the way we view victimology.

The CVRA of 2004 provided certain rights to victims
involved with the federal criminal justice system. The act also
established the Office of the Victims’ Rights Ombudsman. In
2013, the Violence Against Women Act was reenacted and
expanded to protect victims in same gender relationships,
victims in questionable immigration status, and victims on
American Indian reservations.



Discussion Questions

1.

2.

Explain why some authorities call the Hammurabi Code the first
victims’ rights law.

What was the most significant event in the development of law
that has affected the victims’ movement?

Is the feminist movement still important to the victims’ move-
ment? Why?

Compare and contrast von Hentig’s and Mendelsohn’s theories
of victimology.

Why is Schafer’s theory of functional responsibility important?
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* Analyze the principle of federalism and how it affected the structure of our court system

* Evaluate how the dual system of state and federal courts functions

* Describe the characteristics of the American court system

» Explain how the juvenile court system functions

* Analyze the roles and responsibilities of each party in the criminal justice system
* Describe the various steps in the criminal justice process

» Explain the differences between the various types of pleas a defendant may enter
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¢ Explain the basic differences between a criminal and a civil trial
* Differentiate the concepts of negligence and intentional torts
e Describe the various stages of a civil trial

 Discuss the phases of a juvenile dependency hearing

THE COURT SYSTEMS
Introduction

The U.S. Constitution is the supreme law of the land in the United States. It creates a fed-
eral system of government in which power is shared between the federal government and
the state governments. Due to federalism, both the federal government and each of the state
governments have their own court systems.

Understanding the role and functions of the various court systems in the United States provides
professionals with a solid foundation for understanding the dynamics of the law. It is a complex
aspect of our legal system that can be confusing and frustrating to victims when they are first
exposed to it. Understanding the rationale behind its present-day structure may help victims
understand more clearly the manner in which laws operate and interact.

To comprehend the role of federal and state law, it is essential to have a firm grasp of the
principles of how the American justice system functions. For a victim of crime, it is the most
confusing, frustrating, and complex environment to navigate. This section will provide a brief
overview of the court systems in the United States.

The court systems in the United States are based on the principle of federalism. The first
Congress established a federal court system, and the individual states were permitted to con-
tinue their own judicial structure. There was general agreement among our nation’s founders that
individual states needed to retain significant autonomy from federal control. Under this concept
of federalism, the United States developed as a loose confederation of semi-independent states
having their own courts, with the federal court system acting in a very limited manner. In the
early history of our nation, most cases were tried in state courts. It was only later that the federal
government and the federal judiciary began to exercise jurisdiction over crimes and civil matters.
Jurisdiction in this context simply means the ability of the court to enforce laws and punish
individuals who violate those laws.

As a result of this historical evolution, a dual system of state and federal courts exists
today. Therefore, federal and state courts may have concurrent jurisdiction over specific crimes.
For example, a person who robs a bank may be tried and convicted in state court for robbery,
then tried and convicted in federal court for the federal offense of robbery of a federally char-
tered savings institution.

Another characteristic of the American court system is that it performs its duties with
little or no supervision. A Supreme Court justice does not exercise supervision over lower court
judges in the same way that a government supervisor or manager exercises control over employ-
ees. The U.S. Supreme Court and the various state supreme courts exercise supervision only in
the sense that they hear appellate cases from lower courts and establish certain procedures for
these courts.

A third feature of the U.S. court systems is one of specialization and occurs primarily at the
state and local levels. In many states, courts of limited jurisdiction hear misdemeanor cases. Other
state courts of general jurisdiction try felonies. Still other courts may be designated as juvenile
courts and hear only matters involving juveniles. This process also occurs in certain civil courts
that hear only family law matters, probate matters, or civil cases involving damages. At the federal
level, there are courts such as bankruptcy that hear only cases dealing with specific matters.

The fourth characteristic of the American court systems is its geographic organization.
State and federal courts are organized into geographic areas. In many jurisdictions, these are
called judicial districts and contain various levels of courts. For example, on the federal level, the
U.S. Court of Appeals for the Ninth Circuit has district (trial) courts that hear matters within cer-
tain specific boundaries and an appellate court that hears all appeals from cases within that area.
Several studies have been conducted regarding the differences in sentences for the same type
of crime in geographically distinct courts. For example, in lowa the average sentence for motor
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vehicle theft is 47 months, whereas the average sentence for the same offense in New York is 14
months.! This and similar discrepancies may reflect different social values and attitudes within
specific geographic areas.

State Court Systems

Historically, each of the 13 original states had its own unique court structure. This independence
continued after the American Revolution and resulted in widespread differences among the vari-
ous states, some of which still exist today. Because each state adopted its own system of courts,
the consequence was a poorly planned and confusing judicial structure. Several reform move-
ments have attempted to streamline and modernize this system. These reforms have resulted in
many of the state court systems adopting a three-tier judicial system.

Most state courts are now divided into three levels:

e Trial courts
» Appellate courts
 State supreme courts or state courts of last resort

TRIAL COURTS Trial courts are courts where civil and criminal cases start and finish. The
trial court conducts an entire series of acts that culminate in either the defendant’s release or
sentencing. State trial courts can be further divided into courts of limited or special jurisdiction
and courts of general jurisdiction. The nature and type of case determines which court will have
jurisdiction.

Courts that only hear and decide certain limited legal issues are courts of limited
jurisdiction. These courts hear and decide issues such as traffic tickets or set bail for criminal
defendants. Typically, these courts hear certain types of minor civil or criminal cases. There
are approximately 13,000 local courts in the United States. They are called county, magistrate,
justice, or municipal courts. Judges in these courts may be either appointed or elected. In many
jurisdictions, these are part-time positions, and the incumbent may have another job or position
in addition to serving as a judge. However, simply because they handle minor civil and criminal
matters does not negate the fact that these courts perform important duties. Often, the only con-
tact the average citizen will have with the judicial system occurs at this level.

In addition, courts of limited jurisdiction may hear certain types of specialized matters,
such as probate of wills and estates, divorces, child custody matters, and juvenile hearings. These
types of courts may be local courts or, depending on the state, courts of general jurisdiction
that are designated by statute to hear and decide specific types of cases. For example, in Texas
a district court is considered a court of general jurisdiction; however, certain district courts are
designated to hear only juvenile matters, thereby becoming a court of limited jurisdiction when
sitting as a juvenile court.

Courts of general jurisdiction are granted authority to hear and decide all issues that are
brought before them. These courts normally hear all major civil or criminal cases. They are also
known by a variety of names, such as superior courts, circuit courts, district courts, or courts of
common pleas. Because they are courts of general jurisdiction, they have authority to decide
issues that occur anywhere within the state. Some larger jurisdictions such as Los Angeles or
New York may have numerous courts of general jurisdiction within the city limits. These courts
also hear the most serious forms of criminal matters, including death penalty cases.

Courts of general jurisdiction traditionally have the power to order individuals to do, or
refrain from doing, certain acts. These courts may issue injunctions that prohibit persons from
performing certain acts, or they may require individuals to do certain functions or duties. This
authority is derived from the equity power that resides in courts of general jurisdiction.

In some states, like California, there is a unification movement which merges the inferior
courts and the courts of general jurisdiction into one court that handles matters that were in the
past handled by either the inferior courts or courts of general jurisdiction. The unification move-
ment is an attempt by states to reduce the costs of their justice systems.

Equity is the concept that justice is administered according to fairness, as contrasted with
the strict rules of law. In early English common law, such separate courts of equity were known
as courts of Chancery. These early courts were not concerned with technical legal issues; rather
they focused on rendering decisions or orders that were fair or equitable. In modern times, the
power of these courts has been merged with courts of general jurisdiction, allowing them to rule
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on matters that require fairness as well as the strict application of the law. The power to issue
temporary restraining orders (TROs) in intimate partner abuse cases comes from the equitable
powers of the court.

Appellate jurisdiction is reserved for courts that hear appeals from both limited and general
jurisdiction courts. These courts do not hold trials or hear evidence. They decide matters of law
and issue formal written decisions or “opinions.” There are two classes of appellate courts: inter-
mediate, or courts of appeals, and final, or supreme courts.

COURTS OF APPEALS The intermediate appellate courts are known as courts of appeals.
Approximately half the states have designated intermediate appellate courts. These courts may
be divided into judicial districts and will hear all appeals within their jurisdiction. They will hear
and decide all issues of law that are raised on appeal in both civil and criminal cases. Because
these courts deal strictly with legal or equitable issues, there is no jury to decide factual disputes.
These courts accept the facts as determined by the trial courts. Intermediate appellate courts have
the authority to reverse the decision of the lower courts and to send the matter back with instruc-
tions to retry the case in accordance with their opinion. They may also uphold the decision of the
lower court. In either situation, the party that loses the appeal at this level may file an appeal with
the next higher appellate court.

SUPREME COURTS Supreme courts or courts of last resort are the highest state appellate courts.
They may be known as supreme courts or courts of last resort. There may be five, seven, or nine
justices sitting on this court depending on the state. Final appellate courts have jurisdiction to
hear and decide issues dealing with all matters decided by lower courts, including ruling on state
constitutional or statutory issues. Their decision is binding on all other courts within the state.
Once this court has decided an issue, the only appeal left is to file in the federal court system.
Note that appeals from a state court system to the federal court system may only be made if there
is a federal issue involved. If there are no federal issues involved, then the highest state court is
the final decision maker. There are two state court systems in which the state supreme courts
do not hear criminal cases. In Oklahoma and in Texas, there is a separate state criminal court of
appeals that decides appeals only in criminal cases.

Juvenile Court Systems

Because of the significant increase in the importance of juvenile crime in our society, a brief
overview of juvenile courts is warranted. Although there are some differences, both federal and
state systems were initially founded on the concept of rehabilitating young offenders. In addi-
tion, both systems wanted to shield juveniles from public scrutiny; therefore, each contained
provisions for keeping matters confidential.

The present-day American state court system of dealing with children involved in crimes
began in 1899 when the state of Illinois passed the Illinois Juvenile Court Act. It was at that time
that the juvenile court system as we know it today came into existence.” This statute separated
the juvenile court system from the adult criminal system. It labeled minors who violated the law
as “delinquents” rather than criminals and required that juvenile court judges determine what “is
in the best interests of the minor” in rendering their decision.

The juvenile court system is guided by five basic principles:

1. The state is the ultimate parent of all children within its jurisdiction, the doctrine of parens
patriae.

. Children are worth saving, and the state should utilize nonpunitive measures to do so.

. Children should be nurtured and not stigmatized by the court process.

4. Each child is different, and justice should be tailored to meet individual needs and
requirements.

5. The use of noncriminal sanctions is necessary to give primary consideration to the needs
of the child.?

W N

It is important to note that each state determines its own jurisdictional age of minors who are
handled by its juvenile system. Most involve children who are under 18 years of age. A few
states use higher ages, up to 21. Three states cover children up to 15 years of age and adjudicate
16-year-olds in adult criminal courts.
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Although these principles were originally adopted for delinquents or minors who com-
mitted criminal acts, they have been broadly applied to proceedings involving children who are
victims of abuse.

Understanding the criminal court system is only the beginning of appreciating the com-
plexity of the American criminal justice system. Professionals working in this area must also
understand the parties involved in the criminal justice system. The different parties that comprise
our system are reviewed in the following sections.

The law embodies the story of a nation’s development through many centuries, and it cannot
be dealt with as if it contained only the axioms and corollaries of a book of mathematics.

—OLIVER WENDELL HOLMES, THE COMMON LAW, 1881

Federal Court System

Whereas state courts have their origin in historical accident and custom, federal courts were
created by the U.S. Constitution. Section 1 of Article 3 established the federal court sys-
tem with the words providing for “one Supreme Court, and...such inferior Courts as the
Congress may from time to time ordain and establish.” From this beginning, Congress has
engaged in a series of acts that has resulted in today’s federal court system. The Judiciary
Act of 1789 created the U.S. Supreme Court and established district courts and circuit courts
of appeals (later known as the U.S. Courts of Appeal). There are some federal courts, like
the U.S. Court of Military Appeals, that were enacted by legislation and are considered as
legislative courts and not “Article III”” courts. Figure 2.1 provides an overview of the federal
court system.

FEDERAL DISTRICT COURTS Federal district courts are the lowest level of the federal court
system. These courts have original jurisdiction over all cases involving a violation of federal stat-
utes. District courts handle thousands of criminal cases per year. The U.S. District Courts are the
primary trial courts in the federal system. There is at least one district court in each state. These
courts are defined by the geographical label of the state they are located in, for example, U.S.
District Court for the Southern District of New York.

FIGURE 2.1 Structure of the Federal Court System

Supreme Court of the United States =
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U.S. COURTS OF APPEALS The U.S. Courts of Appeals are the intermediate appellate-level
courts within the federal system. These courts are also referred to as circuit courts because
the federal system is divided into eleven circuits. A Twelfth U.S. Court of Appeals serves the
Washington, D.C., area. These courts hear appeals from the district courts and habeas corpus
appeals from state court convictions. These appeals are usually heard by panels of three appellate
court judges rather than by all the judges of each circuit.

U.S. SUPREME COURT The U.S. Supreme Court is the highest court in the land. It has the
capacity for judicial review of all lower court decisions, as well as state and federal statutes. By
exercising this power, the Supreme Court determines what laws and lower court decisions con-
form to the mandates set forth in the U.S. Constitution. The concept of judicial review was first
referred to by Alexander Hamilton in the Federalist Papers, in which he described the Supreme
Court as ensuring that the will of the people will be supreme over the will of the legislature.4 This
concept was firmly and finally established in our system when the Supreme Court asserted its
power of judicial review in the 1803 case of Marbury v. Madison.

The U.S. Supreme Court and the lower federal courts have jurisdiction only in federal
issues. There must be a federal issue before a federal court has jurisdiction in criminal matters.
For example, if an accused is convicted in a state court for robbery, before the U.S. Supreme
Court can consider his or her case, there must be a federal issue, for example, the search of his or
her home violated the Fourth Amendment of the U.S. Constitution.

Although it is primarily an appellate court, the Supreme Court has original jurisdiction
in the following cases: cases between the United States and a state; cases between states; cases
involving foreign ambassadors, ministers, and consuls; and cases between a state and a citizen of
another state or country.

The Court hears appeals from lower courts and the various state courts of last resort (gener-
ally the state supreme courts). If four justices of the U.S. Supreme Court vote to hear a case, the
Court will issue a Writ of Certiorari—an order sent to a lower court requiring the records of the
case to be sent to the Supreme Court for review. The Court meets on the first Monday of October
and usually remains in session until June. The Court may review any case it deems worthy but in
actuality hears very few of the cases filed. Of approximately 8,000 appeals each year, the Court
agrees to review fewer than 150; however, it may not issue an opinion on each case.

To find our more on the federal court system, Google or search the website of the U.S. Court
System (uscourts.gov)

THE FEDERAL COURT JUVENILE SYSTEM When Congress addressed the issue of juvenile
offenders, it established two alternatives for their prosecution:

* The juvenile can waive personal rights to be treated as a juvenile, or
» The juvenile can have the matter treated as a civil proceeding called juvenile adjudication.

If the court finds that the juvenile committed the offense, that individual faces a series of federal
sanctions, including incarceration. There is a federal preference for state prosecution of juve-
niles, because there is no separate federal juvenile court judge or juvenile detention system. If
adjudicated to be a delinquent, the juvenile is placed in a state juvenile facility. The federal gov-
ernment contracts with states for this service.

Under our doctrine of federalism, federal courts have limited jurisdiction. Their jurisdic-
tion over juveniles or adults must be based on a federal issue such as the violation of a federal
law or an act committed on federal property.

Until the passage of the Crime Control Act of 1990, the federal government prosecuted
only juveniles who committed crimes on federal reservations, where the states had no jurisdic-
tion. The Crime Control Act added two other categories of juveniles who fall under federal juve-
nile court jurisdiction: Juveniles who commit felony crimes of violence and juveniles involved
in certain drug felonies. Similar to most state court systems, federal law allows for the transfer or
certification of a juvenile to “adult status.” This procedure allows juveniles to be tried as adults in
either the state or the federal court system.

Under federal law, juveniles are those persons under 21 who commit a federal offense
before their 18th birthday. A federal judge acts as the federal equivalent of the state juvenile
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FIGURE 2.2 Comparison of the Two Court Systems in the United States
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The Federal Court System

The State Court System

Article lll of the Constitution invests the judicial power

of the United States in the federal court system. Article Ill,
Section 1, specifically creates the U.S. Supreme Court
and gives Congress the authority to create the lower
federal courts.

Congress has used this power to establish the 13

U.S. Courts of Appeals, the 94 U.S. District Courts, the

U.S. Court of Claims, and the U.S. Court of International Trade.
U.S. Bankruptcy Courts handle bankruptcy cases. Magistrate
Judges handle some District Court matters.

Parties dissatisfied with a decision of a U.S. District
Court, the U.S. Court of Claims, and/or the U.S. Court
of International Trade may appeal to a U.S. Court of Appeals.

A party may ask the U.S. Supreme Court to review
a decision of the U.S. Court of Appeals, but the Supreme Court

The Constitution and laws of each state establish the
state courts. A court of last resort, often known as a
Supreme Court, is usually the highest court. Some
states also have an intermediate Court of Appeals.
Below these appeals courts are the state trial courts.
Some are referred to as Circuit or District Courts.

States also usually have courts that handle specific
legal matters, for example, probate court (wills and
estates), juvenile court, and family court.

Parties dissatisfied with the decision of the trial court
may take their case to the intermediate Court of
Appeals.

Parties have the option to ask the highest state court
to hear the case.

usually is under no obligation to do so. The U.S. Supreme Court
is the final arbiter of federal constitutional questions.

NOTE: Only certain cases are eligible for review by the U.S. Supreme Court.

court judge. The proceedings are confidential with no member of the public or press in atten-
dance. Federal jurisdiction in juvenile matters is established when:

* the state does not have jurisdiction;

* the state does not have programs or services available for juveniles; or

* the offense charged is a violent felony or drug offense, and there is a substantial federal
interest in the case.

A juvenile proceeding is initiated by the filing of an “information.” In most cases, the U.S. attor-
ney must file a certification stating there are grounds for federal jurisdiction. The hearing in
federal court is very similar to a court trial.

For a brief comparison between the federal and state court systems in the United States,
see Figure 2.2.°

THE PARTIES

Seven parties are involved in the criminal justice process: the victim, the perpetrator, the law
enforcement, the prosecutor, the defense attorney, the courts, and the correctional system. Each
of these parties or organizations has different goals and needs. Not all emotions or objectives are
the same for all the parties. It is obvious, for example, that the prosecutor and defense attorney
will have different perspectives on the outcome of the trial. Those who work in this area must
be familiar with the various responsibilities of each of these parties and be able to explain their
functions to those who are involved in the criminal justice system.

Victim

The victim of any crime is often the forgotten party in the criminal justice system. For many
years, victims were perceived as simply another witness to the crime. The prevailing attitude
was that the real victim was the “People of the State” in which the crime was committed.
Families of murder victims could not obtain information regarding the case and were often
ignored by overworked and understaffed criminal justice personnel. Within the last 40 years,

this attitude has begun to change as we become more aware of the needs and desires of crime
victims.
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Professionals dealing with crime vic-
tims should understand that they may be suf-
fering emotional and/or physical trauma as a
result of the offense.” Care must be taken to
ensure that victims understand how the pro-
cess works and what their rights are. It is also
important to realize that individuals other than
the original victim may have an interest in the
process. These parties include the victim’s
family and friends, and in some situations
the victim’s employer. All appropriate parties
should be notified of every significant event
within the criminal justice process. Victim
services providers must also respect and pro-
tect the victim’s right to privacy if that is the
victim’s desire.

Victims of crime will normally have a
number of questions and concerns regard-
ing the court system and their involve-
ment in it. One frustrating aspect of this
process is that victims often perceive that

Photo 2.1 Two criminalists working on a crime scene. the defendant has more rights and faster

Dmitri Ma/Shutterstock

access to the courts than they do. Other

chapters of this textbook examine in detail
the rights of victims of crime during the criminal justice process. Photo 2.1 depicts offi-
cers investigating a murder. In cases similar to this, it is often difficult to determine who
should be included as a victim of the crime.

Perpetrator

The perpetrator of a crime is guaranteed certain rights within our form of government. Many
aspects of the criminal procedure process are controlled by the U.S. Constitution, specifi-
cally the Bill of Rights (the original ten amendments to the Constitution). These federal
constitutional protections concerning individual rights are, for the most part, binding on
state courts.®

These rights attach to the perpetrator early in the criminal procedure process, and violation
of these rights may result in the case being dismissed. For example, if the perpetrator confesses
to the crime of murder, and that confession is obtained in violation of the person’s constitutional
rights, it may be suppressed.” If the confession is the only link connecting the defendant to the
crime, the case may have to be dismissed. When these types of incidents occur, it is difficult for
the victim to understand why the defendant goes free when there has been a confession. If this
happens, professionals working with victims must attempt to offer other alternatives such as
availability of filing civil lawsuits against the perpetrator.

Law Enforcement

One law enforcement role in the criminal process is to apprehend the perpetrator.'® Although
this may seem to be a simple concept, understanding the organization and function of law
enforcement agencies in the United States can be an exercise in frustration. American law
enforcement activities take place on three independent levels: federal, state, and local. There
is little uniformity among these entities. In addition, each of these agencies may enforce dif-
ferent criminal laws based on different jurisdictional authority. For example, the U.S. Customs
Service may arrest individuals who violate federal laws regarding the importation of goods
into the United States, the state highway patrol may be tasked with enforcing traffic laws on
highways and streets, and the local police department may be engaged in tracking down a
serial rapist.

To confuse the issue further, there is another emerging form of law enforcement activity in
the United States whose activities are expanding. Private protective services have been defined
as “those self-employed individuals and privately funded business entities and organizations
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providing security-related services to specific clientele for a fee...in order to protect their per-
sons, private property, or interests from various hazards.”!! Normally these firms are employed
by corporate clients to protect private interests. They act as private citizens and may make arrests
for violations of crimes committed in their presence.

Prosecutor

The prosecuting attorney is a familiar individual in the criminal justice process. The office of the
prosecuting attorney is known by a variety of names, including district attorney, county attorney,
commonwealth attorney, and, at the federal level, the U.S. attorney. The prosecutor plays a criti-
cal role in the criminal process for a variety of reasons. That person is the go-between for law
enforcement and the courts and decides what type of charges to file, whether to plea bargain a
particular case, and how to present the case to the court or jury. The primary duty of the prosecu-
tor is to promote justice, not just to prosecute.

One hotly debated issue surrounding the prosecutor’s function concerns plea bargaining.12
From a criminal justice perspective, a plea bargain serves several purposes: A defendant may
receive the opportunity to plead guilty to a lesser charge that will reduce the time spent in jail
or prison, or the prosecutor may have a weak case and a plea bargain may ensure that the defen-
dant is convicted of something rather than walking free after an acquittal. Also, from the judge’s
perspective, a plea bargain eliminates one more case.'’ A plea bargain may also benefit a victim
in several ways: A plea to a lesser offense eliminates the requirement that the victim relive the
crime by testifying in court and, similar to the prosecutor’s position, a plea bargain guarantees
that the defendant is convicted of some crime. Conversely, many victims resent plea bargains
because they believe that a jury should decide the case, and that if the perpetrator is guilty, he or
she should be punished to the maximum extent allowed by the law.

Another controversial aspect of plea bargaining is that some prosecutors fail to notify the vic-
tim of their intent to reduce or dismiss some of the charges in exchange for a plea of guilty. There are
victims who have found out about the plea bargain at the time the prosecutor called to inquire about
the status of the case. If plea bargaining is to occur, the preferred method is to fully involve the vic-
tim in the decision-making process. If the victim is adamantly opposed to the reduction or dismissal
of charges, the prosecutor should seriously consider not going forward with the plea bargain.

The prosecuting attorney is the representative of the people of the state or of the United
States. This person is not the crime victim’s personal attorney. This aspect of our criminal justice
system is very troubling to many victims. However, a prosecutor who is sensitive to the needs
and concerns of victims of crime can help reduce these concerns and many of the other traumas
suffered by these individuals.

Defense Counsel

The defense counsel represents the rights and interests of the perpetrator. Unlike the prosecutor
who is concerned with justice and fairness, the defense attorney’s obligation as established by the
American Bar Association’s General Standards of Conduct is to use all available courage, devo-
tion, and skills to protect the rights of the accused. Many defense attorneys interpret this obliga-
tion as requiring that they do everything possible to obtain an acquittal even if they know that the
defendant in fact committed the offense. Unlike the prosecutor, the defense counsel, even though
an officer of the court, has no duty to promote justice. The defense counsel has the primary duty
to advocate for the best interests of the accused.

The Sixth Amendment to the U.S. Constitution requires that those who are accused of
crimes have a right to be represented by an attorney. The Supreme Court in the landmark case of
Gideon v. Wainwright established the principle that all defendants have a right to counsel in all
felony cases even if they could not afford to hire their own attorney.'* The court extended this con-
cept to misdemeanor cases in Argersinger v. Hamilin holding that absent a waiver no person may
be imprisoned for any offense, either misdemeanor or felony, unless represented by an attorney. '

There are basically four types of defense counsel: public defenders, contract defense ser-
vices, assigned defense counsel, and private defense counsel. Public defenders are hired and
paid for by the government and are appointed to represent those persons charged with crimes
who cannot afford to hire an attorney for representation. Many counties have public defender’s
offices that are staffed by very able, aggressive attorneys. However, there are instances when, for
a variety of reasons, the public defender’s office has a conflict of interest in a case. For example,
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this may occur if there were two defendants in one case. In this situation, the court may appoint
an attorney from the contract defense services to represent one of the two defendants. Contract
defense services are normally composed of a group of attorneys who have entered into an agree-
ment with the county to represent indigent defendants for a specified amount of money.

Assigned defense counsel exists in the majority of the counties in the United States. '
Many of these counties are small and cannot afford the cost of maintaining a public defender’s
office. Under the assigned defense counsel format, the court maintains a list of attorneys who are
willing to be appointed to represent indigent criminal defendants. When a defendant appears in
court, the judge appoints the next attorney on the list to represent the perpetrator.

Another category of defense attorney is the private defense counsel. These attorneys usu-
ally represent those defendants who are capable of paying for their services. Not only do per-
petrators have a right to an attorney, the courts have held that the attorney must be competent.17
Although the Constitution requires competent counsel who will vigorously defend the perpetra-
tor, there is no requirement or right to have an attorney who will knowingly present perjured
testimony. In Nix v. Whiteside, the defense attorney, upon learning that his client was going to
take the stand and commit perjury, informed the client that he could not permit such testimony
and if the client insisted on going forward and giving this testimony, the attorney would disclose
the perjury and withdraw from the case. The perpetrator testified and did not commit perjury;
however, he did file an appeal claiming ineffective counsel. The court disagreed, holding that
attorneys who follow their state’s rules of professional (ethical) conduct do not violate the Sixth
Amendment right to counsel.'®

Courts

Both the structure and organization of the court system were explained earlier in this chapter.
Here it is only necessary to explain that the courts play a critical role in the criminal justice pro-
cess. They bring an impartiality and formality to the system that provides it with balance, and
hopefully justice.

Correctional System

One of the least discussed entities in the criminal justice process is the correctional system.
Victims’ involvement with perpetrators does not end at the conviction and sentencing phase.
Many victims must appear each year and offer evidence as to why a certain perpetrator should
not be released from custody. Therefore, it is necessary for any professional involved with vic-
tims to understand the role and responsibilities of the various correctional institutions.

There are two basic types of penal facilities: jails and prisons. Jails are operated by local
agencies such as cities or counties. Jails are used for pretrial detention, holding after sentencing,
and for incarceration of those persons who are not being sentenced to prison. Normally these are
individuals who have been convicted of misdemeanors and will serve up to one year of imprison-
ment. Some jurisdictions use jail “boot camps” where the inmates undergo rigorous mental and

At What Point Must the State Appoint an Indigent Defendant Counsel?

In Rothgery v. Gillespie County 128 S. Ct. 2578, 2008 U.S. LEXIS
5057 (2008), Justice David Souter delivered the majority opinion
in which the Court held that Rothgery had been denied his right
to be appointed counsel at the initial hearing of the trial court.

In his opinion, Justice Souter notes that the Sixth
Amendment right of the “accused” to assistance of coun-
sel in all criminal prosecutions is limited by its terms: It does
not attach until a prosecution is commenced. He states that
the Court has, “for purposes of the right to counsel, pegged
commencement to the initiation of adversary judicial criminal
proceedings—whether by way of formal charge, prelimi-
nary hearing, indictment, information, or arraignment.” He
continues as follows:

[T]he rule is not “mere formalism,” but recognition of the
point at which “the government has committed itself to pros-
ecute,” “the adverse positions of government and defendant
have solidified,” and the accused “finds himself faced with the
prosecutorial forces of organized society, and immersed in the
intricacies of substantive and procedural criminal law.”

The Court held that a criminal defendant’s initial
appearance before a judicial officer, where he learns the charge
against him and his liberty is subject to restriction, marks the
start of adversary judicial proceedings that trigger attachment
of the Sixth Amendment right to counsel. The Court concluded
that the county had violated Rothgery’s right to appointed coun-
sel at the initial hearing.
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physical training during their incarceration. Prisons are administrated by states or by the federal
government and are reserved for the more serious offenders. There are various types of prisons that
range from minimum-security institutions to those that house the most violent predators in society.

There are three types of persons involved in the corrections field: probation officers, parole
officers, and correctional officers. Probation is a distinctly American institution. It began with
John Augustus, who in 1841 asked a Boston judge to permit him to sponsor an offender. The
court agreed to his request, and the perpetrator was sentenced to Augustus’s custody instead of
jail. (Augustus is considered the father of probation.) Probation is a conditional release of the
offender after he or she has been found guilty. It is traditionally used on misdemeanor or other
low-level crimes. It allows the perpetrator to remain free so long as that person meets certain
conditions. Probation officers are those persons employed by the local jurisdictions to supervise
these offenders. Many different forms of probation services are offered in the United States, and
there is a continuing debate on which one is the most effective.

Parole is the conditional release of an inmate back into the community from a prison or other
form of correctional institution. Many jurisdictions allow for the parole of offenders, which nor-
mally occurs after a board or commission has made a determination that the prisoner would benefit
from early release. Victims may appear at these hearings and oppose the release of those predators.
The victims are especially those who have been sexually assaulted themselves or those whose
loved ones had been killed. These hearings are held every year in many jurisdictions with the result
that the victim must relive the crime annually in an attempt to keep the perpetrator incarcerated.

Correctional officers are those persons who are hired to maintain security in jails or pris-
ons. Many of these positions require only a high school education and a clean criminal back-
ground. Some states are beginning to impose more educational requirements on applicants, and
several states have upgraded their training for correctional officers.

The court system and the parties involved are only a small part of the entire criminal justice
system. Victim advocates must also be familiar with the criminal justice process. The next sec-
tion examines the various steps in this system.

CRIMINAL JUSTICE PROCEDURES
Foundational Concepts in Criminal Procedure

As an introduction to the study of criminal procedure, the foundational concepts in criminal pro-
cedure below should be considered.

* The guarantees of the bill of rights in the U.S. Constitution apply directly only to the fed-
eral government.

e The due process clause of the Fourteenth Amendment by selective incorporation applies
most of the rights contained in the bill of rights to the states.

* State constitutions may provide rights to citizens in addition to those provided for in the
U.S. Constitution, but may not restrict the rights granted by the federal constitution.

* The following are the two basic questions regarding the burden of proof in criminal
procedure: (1) Who has the burden of proving an issue? (2) What is the magnitude of
the burden? The magnitude may be (1) proof beyond a reasonable doubt, (2) clear and
convincing evidence, or (3) preponderance of evidence. On issues relating to the guilt of
a defendant, the burden is proof beyond a reasonable doubt and that burden rests on the
prosecutor or state.

* Charges in a criminal trial must first be formalized either by an indictment returned by a
grand jury or by information prepared by a prosecutor.

e Prior to trial, both the prosecution and the defense may submit pretrial motions, and both
have discovery rights imposed on them.

* Our system of criminal procedure is based on the adversarial process.

Two famous quotes from former U.S. Supreme Court Associate Justice Oliver Wendell
Holmes should be noted:

e Whatever disagreement there may be as to the scope of the phrase “due process of law,”
there can be no doubt that it embraces the fundamental conception of a fair trial, with
opportunity to be heard.

e “The life of the law has not been logic; it has been experience.”19
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Outline of Trial Procedure

In order that the reader may better understand the trial procedures, an outline of the general pro-
cedure in a criminal trial is included here. Depending upon the jurisdiction, there may be some
slight deviation from the procedures set forth.

* Presentation of indictment or information

* Selection of jury

* Swearing in of jury (trial technically begins at this time)

* Reading of charge and plea

* Opening statement by prosecuting attorney

* Opening statement by defense (this may be waived entirely or until prosecution rests)

* Calling of first prosecution witness and administration of the oath

* Direct examination

* Cross-examination (may be waived)

* Redirect examination (may be waived)

* Recross-examination (may be waived)

* Calling of additional prosecution witnesses, administration of oath, direct examination, and
other procedure as in case of first witness

* Prosecution rests

* Motion for judgment of acquittal by defense (if denied, then the following procedure)

* Opening statement by defense (if not previously given)

* Calling of first defense witness and procedure followed as in case of first prosecution
witness

* Defense rests

» Rebuttal presentation by prosecution

* Closing arguments by prosecution and then by defense

» Rebuttal closing argument by prosecution

e Instructing the jury

* Deliberation

* Return of the verdict (if guilty verdict returned, then the following procedure)

* Request for new trial by defense (if denied, then the following procedure)

* Sentencing hearing

* Sentencing the defendant

A criminal proceeding involves many steps. Adjudication includes all the formal and informal
decisions and steps within the criminal proceeding process. It is important to remember that in
criminal cases, the government has the burden of proof. At each stage in the proceedings, the
accused is afforded certain rights that are guaranteed by both federal and state constitutions.
These constitutional protections have shaped the way in which our criminal process functions.
From the first encounter to the execution of an inmate, certain constitutional protections mandate
that law enforcement officers and those representing the government carry out their duties in
certain ways. These constitutional mandates have resulted in a complex series of hearings and/
or actions that must occur during any criminal proceeding. The examination of this process starts
with the first formal court activity; that is, those pretrial activities associated with bringing an
accused into the system.

Pretrial Activities

Pretrial activities include a variety of acts, including the arrest, the booking, and the filing of a
complaint. An arrest is taking a suspect into custody in a manner prescribed by law. An arrest
usually occurs in one of two ways: When a warrant of arrest has been issued by a magistrate or
when an officer has probable cause to believe that the suspect has committed a crime. Arrest usu-
ally involves transporting the suspect to jail so that charges regarding the offense can be filed. In
misdemeanor or infraction cases, instead of taking the suspect to jail, the officer may simply issue
a citation to the suspect. A citation is an order to appear before a judge at a later time. An example
of a citation is a traffic ticket issued by an officer to a person who violates the vehicle code laws.
When the officer transports the offender to the local police station, the booking process
begins. Booking involves entering the suspect’s name, offense, and other information into the
police records. The suspect is also fingerprinted and photographed at this time. The suspect is



