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Foreword

Equality — you might think it is quite a simple idea but in fact it is very complicated and very
controversial. When the law first began to tackle race and sex discrimination in the 1960s
and 1970s, the idea of equality was that ‘like cases should be treated alike’. Women should
be treated the same as men. Blacks should be treated the same as whites. But that also meant
that men should be treated the same as women and whites should be treated the same as
blacks, despite the historic advantages that men and whites had enjoyed and the historic dis-
advantages that women and blacks had suffered. A simple enough idea: but even then there
were questions. What areas of activity should be covered by the law? And should there be
any exceptions? And even in those early days, it was understood that treating everyone in the
same way did not always have the same impact on both sexes or all races. So we had the first
complication — the concept of indirect discrimination: imposing a requirement which one sex
would find harder to meet than the other and which could not be objectively justified. This
was a small contribution to levelling the playing field. A much greater contribution to level-
ling the playing field but introducing complexity came with the Disability Discrimination Act
of 1995. Disabled people had sometimes to be treated differently from others if they were to
have genuine equality of opportunity. Reasonable adjustments would have to be made. People
might be treated better because of their disability but not worse because of it.

Then the range of personal characteristics protected from discrimination was extended fur-
ther — principally to include sexual orientation, religion or belief, and age. Delicate balances had
to be struck: the law had to decide deciding whether a person or body who sincerely believed
that they had to treat certain people differently from others should be allowed to do so.

The next question was what to do about securing genuine equality for traditionally
excluded or disadvantaged groups? To what extent is it possible to discriminate in their favour
in order to bring their level of participation up to that of the traditionally advantaged groups?
What is the difference between affirmative action to help bring them on and positive dis-
crimination in their favour? And perhaps the biggest question of all: if we believe in the equal
dignity of all human beings we probably also believe in diversity as a good in itself. A diverse
body not only looks better than a homogenous one: it is also likely to make better decisions.
But to what extent is it permissible to take the benefits of having a diverse team into account
in training and recruitment decisions?

Over time we have moved on a little from equality of mreatment, towards equality of oppor-
tunity, but we are still a long way from equality of ouzcome — and perhaps we always should
be. Readers who are interested in these niceties might like to start with the chapter by Rachel
Crasnow QC on ‘Redressing the Balance’.

The resulting legislation is enormously complex. The Equality Act 2010 replaced the rag
bag of separate, characteristic-based laws with a single law which was meant to be coherent
and easy to understand. But it has 218 sections and 28 schedules (one repealed). There are
also numerous sets of regulations made under the Act. It is not easy to look up the answer to
a simple question by looking at the legislation. This book aims to provide that guide. The fact
that it is now in its fourth edition after only ten years since the Act was passed shows what a
mammoth task that is. But it also shows how necessary it is.

Brenda Hale






Preface

Although all the editors and some of the chapter authors were previously employed by the

Equality and Human Rights Commission, any views expressed are our own and not those

of the Commission, and we must take responsibility for the errors. The law is stated as at
December 2020.

Anthony Robinson, David Ruebain, and Susie Uppal

November 2020
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