CENGAGE

T YRR TR e ’

2 -m\;‘_ -

STANDARD EDITION
BUSINESS
L A AND THE LEGAL

ENVIRONMENT

BEATTY
SAMUELSON
SANCHEZ ABRIL



& MINDTAP

From Cengage

Fit your coursework
into your hectic life,

Make the most of your time by learning
your way. Access the resources you need to
succeed wherever, whenever.

‘ Study with digital flashcards, listen to audio
. textbooks, and take quizzes.

:=]|| Review your current course grade and compare
o || your progress with your peers.

Get the free MindTap Mobile App and learn
wherever you are.

Break Limitations. Create your
own potential, and be unstoppable
with MindTap.

MINDIAE POWERED BY YOU.

cengage.com/mindtap

in whole or in part.” W




STANDARD EDITION

BUSINESS
LAW

AND THE LEGAL ENVIRONMENT

Jeftrey F. Beatty

Boston University

Susan S. Samuelson
Boston University

Patricia Sanchez Abril
Unrversity of Miami

9th EDITION

7 # CENGAGE

Australia « Brazil + Mexico * Singapore « United Kingdom + United States

Copyri 022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengag ing. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed ly suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



This is an electronic version of the print textbook. Due to electronic rights restrictions,
some third party content may be suppressed. Editorial review has deemed that any suppressed
content does not materially affect the overall learning experience. The publisher reserves the right
to remove content from this title at any time if subsequent rights restrictions require it. For
valuable information on pricing, previous editions, changes to current editions, and alternate
formats, please visit www.cengage.com/highered to search by ISBN#, author, title, or keyword for
materials in your areas of interest.

Important Notice: Media content referenced within the product description or the product
text may not be available in the eBook version.

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



7 » CENGAGE

Business Law and the Legal Environment— © 2022, 2019, 2016 Cengage Learning, Inc.

Standard Edition, 9th Edition WCN: 02-300

Jeffery F. Beatty, Susan S. Samuelson,

and Patricia Sanchez Abril Unless otherwise noted, all content is © Cengage

SVP, Higher Education & Skills Product: Erin ALL RIGHTS RESERVED. No part of this work covered by the copyright herein
Joyner may be reproduced or distributed in any form or by any means, except as

permitted by U.S. copyright law, without the prior written permission of the

VP, Higher Education & Skills Product: Michael copyright owner.

Schenk

Product Director: Joe Sabatino
For product information and technology assistance, contact us at
Cengage Customer & Sales Support, 1-800-354-9706 or
support.cengage.com.

Product Manager: Abbie Schultheis
Product Assistant: Nick Perez

Learning Designer: Cazzie Reyes For permission to use material from this text or product,

submit all requests online at www.cengage.com/permissions.
Content Manager: Marta Healey-Gerth

Digital Delivery Lead: Steven McMillian

Director, Marketing: Kristen Hurd Library of Congress Control Number: 2021902687

ISBN: 978-0-357-63336-6
Marketing Manager: Andrew Stock

Loose-leaf Edition: 978-0-357-63338-0
IP Analyst: Ashley Maynard

) Cengage
IP Project Manager: Kumaresan Chandrakumar .
200 Pier 4 Boulevard
Production Service/Composition: SPi Global Boston, MA 02210
USA

Designer: Erin Griffin
) Cengage is a leading provider of customized learning solutions with
Cover Image Source: Nagib/ShutterStock.com CC ) . )
employees residing in nearly 40 different countries and sales in more than
125 countries around the world. Find your local representative at www.

cengage.com.

To learn more about Cengage platforms and services, register or access
your online learning solution, or purchase materials for your course, visit

www.cengage.com.

Printed in the United States of America
Print NumberéoQJrighl 2022 Cengagﬁmﬂﬁnxeﬂlmi;wdeserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



CONTENTS: OVERVIEW

Preface Xix UNIT 4
Sales 505
UNIT 1 21 Introduction to Sales 506
The Legal Environment 1 22 Ownership, Risk, and Warranties 533
23 Performance and Remedies 562
1 Introduction to Law 2
2 Ethics and Corporate Social Responsibility 24
3 International Law 59
4 Common Law, Statutory Law, and UNIT 5
Administrative Law 88 Additional CPA "Topics 587
5 Constitutional Law 114
6  Dispute Resolution 143 24 Secured Transactions 588
7  Crime 176 25 Creating a Negotiable Instrument 623
26 Liability for Negotiable Instruments 648
27 Accountants’ Liability 673
UNIT 2
Torts 207
8 Intentional Torts and Business Torts 208 UNIT 6
9 Negligence, Strict Liability, and Product AgenCY and Employment Law 699
Liability 230
10 Privacy and Internet Law 256 28 Agency Law 700
29 Employment and Labor Law 729
30 Employment Discrimination 759
UNIT 3
Contracts 285
Inerod o UNIT 7
11 Introduction to Contracts 286 . . .
12 The Agreement: Offers Business Organizations 793
and A.ccept.zlnces 306 31 Starting a Business: LL.Cs and
13 Consideration 331 :
. Other Options 794
14 Legality 352 .
; . 32 Partnerships 818
15 Voidable Contracts: Capacity and Consent 372 . .
. 33 Life and Death of a Corporation 845
16  Written Contracts 394 .
. . 34 Management Duties 870
17 'Third Parties 415 .
. 35 Shareholder Rights 895
18 Contract Termination 435 36 Bankruptc 923
19 Remedies 457 : prey
20 Practical Contracts 480

iii
Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



iv CONTENTS: OVERVIEW

UNIT 8 43 Personal Property and Bailment 1118
Government chulation 951 44 Planning For The Future: Wills, Trusts,
and Insurance 1139
37 Securities Regulation 952
38 Antitrust 978 AppendixA
39 Consumer Protection 1002 The Constitution of the United States Al
40 Environmental Law 1031
Appendix B
Uniform Commercial Code (Selected Provisions) B1
Appendix C
UNIT 9 Answers to Selected End-of-Chapter Questions C1
Propert 1059
Perty Glossary G1
41 Intellectual Property 1060
42 Real Property and Table of Cases L
Landlord—Tenant Law 1088 Index I1

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Preface Xix
UNIT 1
The Legal Environment 1
Chapter 1 Introduction to Law 2
1-1 Exploring the Law 3
1-1a The Role of Law in Society 3
1-1b Origins of Our Law 4
1-2 Sources of Contemporary Law 6
1-2a United States Constitution 7
1-2b Statutes 9
1-2¢ Common Law 9
1-2d Court Orders 9
1-2¢ Administrative Law 10
1-2f Treaties 10
1-3 Classifications 10
1-3a Criminal and Civil Law 10
1-3b Law and Morality 11
1-4 Jurisprudence 12
1-4a Legal Positivism 12
1-4b Natural Law 13
1-4c¢ Legal Realism 13
1-5 Working with the Book’s Features 14
1-5a Analyzing a Case 14
1-5b Exam Strategy 17
1-5¢ You Be the Judge 17
Chapter Conclusion 18
Exam Review 19
Multiple-Choice Questions 20
Case Questions 21
Discussion Questions 22
Chapter 2  Ethics and Corporate
Social Responsibility 24
2-1 Why Study Ethics? 26
2-1a Ethics in Business 27
2-1b Why Be Ethical? 28
2-2 Theories of Ethics 30
2-2a Utilitarian Ethics 30
2-2b Deontological Ethics 31

CONTENTS

2-2¢ Rawlsian Justice

2-2d Front Page Test

2-2¢ Moral Universalism and Relativism
2-2f Ethics Case: Up in Smoke

2-3 Ethics Traps

2-3a Money
2-3b Competition
2-3c¢ Rationalization

2-3d We Cannot Be Objective about Ourselves

2-3¢ Moral Licensing

2-3f Conflicts of Interest

2-3g Conformity

2-3h Ethics Case: Diamonds in the Rough
2-3i Following Orders

2-3j Euphemisms and Reframing

2-3k Lost in a Crowd

2-31 Ethics Case: Man Down

2-3m Short-"Term Perspective

2-3n Ethics Case: Wobbly Platform
2-30 Blind Spots

2-3p Avoiding Ethics Traps

2-3q Lying: A Special Case

2-3r Ethics Case: Truth (?) in Borrowing

2-4 Reacting to Unethical Behavior

2-4a Loyalty

2-4b Exit

2-4¢ Voice

2-4d Ethics Case: Truth or Consequences

2-5 Applying the Principles

2-5a Personal Ethics in the Workplace

2-5b Ethics Case: Weird Wierdsma

2-5¢ The Organization’s Responsibility
to Society

2-5d Ethics Case: Breathing the Fumes

2-5¢ The Organization’s Responsibility
to Its Employees

2-5f Ethics Case: The Storm after the Storm

2-5g The Organization’s Responsibility to
Its Customers

2-5h Ethics Case: Mickey Weighs In

2-51 The Organization’s Responsibility to
Overseas Workers

2-5j Ethics Case: A Worm in the Apple

2-5k Corporate Social Responsibility

2-51 Ethics Case: The Beauty of a
Well-Fed Child

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

31
32
32
33
34
34
35
35
36
37
37
37
38
38
39
39
39
40
40
41
41
42
43
43
43
44
44
44
46
46
46

47
47

48
48

49
49

50
50
51

51



vi CONTENTS

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 3  International Law

3-1 Sources of International Law
3-1a Treaties
3-1b Custom
3-1c General Principles of Law
3-2 Actors in International Law
3-2a States
3-2b Regional Alliances
3-2¢ International Organizations and Dispute
Resolution
3-2d Individuals
3-3The World’s Legal Traditions
3-3a Common Law
3-3b Civil Law
3-3c Religious Legal Systems: Islamic Law
3-4 Extraterritoriality: Domestic Laws
Applied Abroad
3-4a Application of U.S. LLaw Abroad
3-4b Foreign Laws and Judgments in the
United States
3-5 Contracting Internationally
3-5a The Sale of Goods Across Borders
3-5b Best Practices in International Contracts

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter4 Common Law, Statutory
Law, and Administrative Law

4-1 Common Law
4-1a Srare Decisis
4-1b Bystander Cases
4-2 Statutory Law
4-2a Bills
4-2b Discrimination: Congress and the Courts
4-2c Debate
4-2d Conference Committee
4-Ze Statutory Interpretation
4-2f Changing Times

52
52
54
55
56

59

60
60
61
62
63
63
64

66
72
72
72
73
74

76
76

78
80
80
81

82
82
85
86
87

88

89
89
89
92
92
93
94
96
97
98

4-2g Voters’ Role

4-2h Congressional Override
4-3 Administrative Law

4-3a Creation of Agencies

4-3b Power of Agencies

4-3c¢ Limits on Agency Power

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter5 Constitutional Law

5-1 Who Will Have Power?
5-1a Overview
5-1b Creating the Constitution: Important
Principles
5-1c Powers Granted
5-2 Protected Rights
5-2a First Amendment
5-2b Fifth Amendment: Due Process and
the Takings Clause
5-2¢ Fourteenth Amendment: Equal
Protection Clause

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 6 Dispute Resolution

6-1 Court Systems
6-1a State Courts
6-1b Federal Courts
6-2 Before 'Irial
6-2a Pleadings
6-2b Discovery
6-2¢ Summary Judgment
6-2d Final Preparation
6-3 The Anatomy of a 'Trial and Appeal
6-3a The Trial
6-3b Appeals
6-4 Alternative Dispute Resolution
6-4a Negotiation
6-4b Mediation
6-4¢ Arbitration

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

98
99
100
100
101
105

109
109
111
112
113

114

115
115

115
116
122
123

129
134

137
138
140
141
142

143

144
144
148
152
152
157
160
162
163
163
167
168
169
169
169

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 7 Crime

7-1 Criminal Procedure
7-1a A Civil versus a Criminal Case
7-1b Conduct Outlawed
7-1c State of Mind
7-1d Gathering Evidence: The Fourth

Amendment

7-1e After Arrest

7-2 Crimes 'That Harm Businesses (and Their
Customers)
7-2a Larceny
7-2b Embezzlement
7-2¢ Fraud
7-2d Arson
7-2¢ Phishing and Hacking

7-3 Crimes Committed by Business
7-3a Making False Statements
7-3b Workplace Crimes
7-3¢ RICO
7-3d Money Laundering
7-3¢ Hiring Unauthorized Workers
7-3f Foreign Corrupt Practices Act
7-3g Other Crimes
7-3h Punishing a Corporation

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

UNIT 2
Torts

171
171
173
174
175

176

177
177
178
180

181
187

190
190
191
191
193
193
194
195
195
195
196
197
197
199
199

200
201
204
204
205

207

Chapter 8 Intentional Torts and
Business Torts

8-1 Intentional Torts
8-1a Defamation
8-1b False Imprisonment
8-1c Intentional Infliction of Emotional
Distress
8-1d Battery and Assault

208
210
210
212

213
214

CONTENTS

8-1e Trespass, Conversion, and Fraud
8-2 Damages

8-2a Compensatory Damages

8-2b Punitive Damages
8-3 Business Torts

8-3a Tortious Interference with Business

Relations
8-3b False Advertising

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 9  Negligence, Strict Liability,
and Product Liability
9-1 Negligence
9-1a Duty of Due Care
9-1b Breach of Duty
9-1c Causation
9-1d Damages
9-1e¢ Defenses
9-2 Strict Liability and Product Liability
9-2a Strict Liability
9-2b Product Liability
9-2¢ Contemporary Trends

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 10  Privacy and Internet Law

10-1 Privacy in a Digital World
10-1a How We Lose Our Privacy in the
Digital World
10-2 The Law of Privacy
10-2a Constitutional Law: The Fourth
Amendment
10-2b Privacy Torts
10-2c Federal Privacy Statutes
10-2d State Privacy Statutes
10-2e 'Trends in Consumer Privacy
10-2f European General Data Protection
Regulation
10-2g Understanding Privacy Policies

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

Vii

215
216
216
217
221

221
223

225
225
227
228
229

230

231
232
235
236
239
240
243
243
245
247

249
249
252
253
254

256
257

257
259

260
261
264
268
269

269
270



viii CONTENTS

10-3 Regulation in the Digital World
10-3a Regulation of Online Speech
10-3b Liability of ISPs
10-3¢ Consumer Protection Online

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

UNIT 3
Contracts

271
272
276
278

279
279
281
282
283

285

Chapter 11  Introduction to Contracts

11-1 Contracts
11-1a All Shapes and Sizes
11-1b Contracts Defined
11-1c Development of Contract Law
11-1d Types of Contracts
11-2 Sources of Contract Law
11-2a Common Law
11-2b Uniform Commercial Code
11-3 Enforcing Non-Contracts
11-3a Promissory Estoppel
11-3b Quasi-Contract

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 12 The Agreement: Offers

and Acceptances

12-1 Offer
12-1a Meeting of the Minds
12-1b Statements That Usually Do Not
Amount to Offers
12-1c Problems with Definiteness
12-1d 'The UCC and Open Terms
12-1¢ Termination of Offers
12-2 Acceptance
12-2a Mirror Image Rule
12-2b UCC and the Battle of Forms

12-2¢ Acceptance Online: Wrap Agreements

12-2d Communication of Acceptance

286
287
288
288
289
290
293
293
293
295
295
297

300
300
302
303
305

306

307
307

309
313
315
316
317
318
318
320
323

Chapter Conclusion 324
Exam Review 324
Multiple-Choice Questions 327
Case Questions 328
Discussion Questions 329
Chapter 13  Consideration 331
13-1 What is Consideration? 332
13-1a What Is Value? 333
13-1b What Is a Bargained-For Exchange? 335
13-1¢ What Consideration Is Not 336
13-2 Special Consideration Cases 342
13-2a Settlement of Debts 342
13-2b Agreements Not to Compete 345
13-2¢ Moral Consideration 345
Chapter Conclusion 346
Exam Review 346
Multiple-Choice Questions 349
Case Questions 350
Discussion Questions 351
Chapter 14  Legality 352
14-1 Contracts That Violate a Statute 353
14-1a Criminal Statutes 353
14-1b Gambling 354
14-1c¢ Insurance 354
14-1d Licensing Statutes 355
14-1e Usury 355
14-2 Contracts That Violate Public Policy 357
14-2a Restraint of 'Trade: Non-compete
Agreements 358
14-2b Exculpatory Clauses 362
14-2¢ Unconscionable Contracts 364
Chapter Conclusion 366
Exam Review 367
Multiple-Choice Questions 368
Case Questions 370
Discussion Questions 371

Chapter 15  Voidable Contracts: Capacity

and Consent 372
15-1 Capacity 373
15-1a Minors 373
15-1b Mentally Impaired Persons 376

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



15-2 Reality of Consent
15-2a Fraud
15-2b Mistake
15-2¢ Duress
15-2d Undue Influence

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 16 Written Contracts

16-1 The Common Law Statute of Frauds:
Contracts That Must Be in Writing
16-1a Agreements for an Interest in Land
16-1b Agreements That Cannot Be
Performed within One Year
16-1¢ Promise to Pay the Debt of Another
16-1d Promise Made by an Executor of
an Estate
16-1¢ Promise Made in Consideration of Marriage
16-2 The Common Law Statute of Frauds:
What Is A “Writing”?
16-2a Signature
16-2b Reasonable Certainty
16-2c Vagueness
16-2d Incompleteness
16-3 The UCC’s Statute of Frauds
16-3a UCC §2-201(1)—The Basic Rule
16-4 Parol Evidence
16-4a Exception: An Incomplete or
Ambiguous Contract
16-4b Fraud, Misrepresentation, or Duress

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 17  Third Parties

17-1 Third Party Beneficiary
17-1a Intended Beneficiaries
17-1b Incidental Beneficiaries

17-2 Assignment and Delegation
17-2a Assignment
17-2b Delegation of Duties

378
378
383
386
388

388
388
391
392
393

394

395
396

398
400

401
401

401
401
402
402
402
404
404
407

409
409

409
409
411
412
413

415

416
416
418
419
419
425

CONTENTS

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 18 Contract Termination

18-1 Performance
18-1a Discharge
18-1b Conditions
18-1¢ Completion

18-2 Non-Performance
18-2a Breach
18-2b Impossibility

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 19 Remedies

19-1 Identifying the “Interest” to be
Protected
19-2 Expectation Interest
19-2a Direct Damages
19-2b Consequential Damages
19-2¢ Incidental Damages
19-2d The UCC and Damages
19-3 Reliance Interest
19-3a Promissory Estoppel
19-4 Restitution Interest
19-4a Restitution in Cases of Contract Breach
or Discharge
19-4b Restitution in Cases of a Voidable
Contract
19-4¢ Restitution in Cases of a Quasi-
Contract
19-5 Equitable Interest and Remedies
19-5a Specific Performance
19-5b Injunction
19-5¢ Reformation
19-6 Special Issues
19-6a Mitigation of Damages
19-6b Nominal Damages
19-6¢ Liquidated Damages

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

429
429
431
432
433

435

436
436
436
440
445
445
447

450
450
453
454
455

457

458
459
460
461
463
463
465
465
467

467
469

469
469
470
471
472
472
472
473
473



X CONTENTS

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 20  Practical Contracts

20-1 Creating a Contract
20-1a The Lawyer
20-1b Who Drafts the Contract?
20-1c How to Read a Contract
20-1d Mistakes

20-2 The Structure of a Contract
20-2a 'Terms That Vary by Contract
20-2b Boilerplate

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

UNIT 4
Sales

474
474
476
478
479

480

481
481
483
483
483
490
490
494

500
500
502
503
504

505

Chapter 21  Introduction to Sales

21-1 Development and Scope of the UCC
21-1a Noah and Nina, Revisited
21-1b This Unit and This Chapter

21-2 UCC Basics
21-2a Code’s Purpose
21-2b Scope of Article 2
21-2¢ Mixed Contracts
21-2d Merchants
21-2e Good Faith and Unconscionability

21-3 UCC Contract Formation
21-3a Formation Basics: Section 2-204
21-3b Statute of Frauds
21-3c¢ Added Terms: Section 2-207

21-3d Open Terms: Sections 2-305 and 2-306

21-3¢ Output and Requirements Contracts
21-3f Modification

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

506

507
509
509
510
510
510
511
512
512
513
513
515
517
521
522
523

526
526
529
530
531

Chapter 22  Ownership, Risk, and
Warranties

22-1 Legal Interest and Title
22-1a Existence and Identification
22-1b Passing of Title
22-1c¢ Insurable Interest
22-1d Imperfect Title

22-2 Risk of Loss
22-2a Shipping Terms

22-2b When the Parties Fail to Allocate
the Risk

22-3 Warranties
22-3a Express Warranties
22-3b Implied Warranties
22-3¢ Warranty Disclaimers
22-3d Remedy Limitations
22-3¢ Privity
22-3f Buyer’s Misuse

22-3g Statute of Limitations and Notice
of Breach

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 23  Performance and
Remedies

23-1 Rights and Obligations of Contracting
Parties

23-1a Obligation on All Parties: Good Faith
23-1b Seller’s Rights and Obligations
23-1c Buyer’s Rights and Obligations
23-2 Remedies of Contracting Parties
23-2a Seller’s Remedies
23-2b Buyer’s Remedies

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

533
534
534
536
536
538
541
542

542
545
545
549
552
553
554
556

556

556
557
559
560
561

562

563
563
564
569
571
571
574

579
580
582
584
585

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



UNIT 5
Additional CPA Topics 587
Chapter 24  Secured Transactions 588
24-1 Article 9: Terms and Scope 589
24-1a Article 9 Vocabulary 589
24-1b Scope of Article 9 590
24-2 Attachment of a Security Interest 593
24-2a Agreement 593
24-2b Control and Possession 594
24-2¢ Value 595
24-2d Debtor Rights in the Collateral 595
24-2e Attachment to Future Property 595
24-3 Perfection 596
24-3a Perfection by Filing 596
24-3b Perfection by Possession or Control 600
24-3c¢ Perfection of Consumer Goods 601
24-3d Perfection of Movable Collateral
and Fixtures 603
24-4 Protection of Buyers 604
24-4a Buyers in Ordinary Course of Business 605
24-4b Buyers of Consumer Goods 607
24-4c Buyers of Chattel Paper, Instruments,
and Documents 607
24-4d Liens 609
24-5 Priorities Among Creditors 609
24-5a Filing versus Control or Possession 610
24-5b Priority Involving a Purchase Money
Security Interest 611
24-6 Default and Termination 612
24-6a Default 613
24-6b Termination 616
Chapter Conclusion 617
Exam Review 617
Multiple-Choice Questions 620
Case Questions 621
Discussion Questions 622

Chapter 25 Creating a Negotiable

Instrument 623
25-1 Negotiable Instruments 624
25-1a Commercial Paper 624
25-1b 'Types of Negotiable Instruments 625
25-1c Negotiability 627
25-1d Negotiation 631
25-2 Holder in Due Course 632
25-2a Requirements for Being a Holder
in Due Course 633

CONTENTS

25-2b Shelter Rule

25-2¢ Defenses against a Holder in
Due Course

25-2d Consumer Exception

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 26  Liability for Negotiable

Instruments

26-1 Introduction
26-1a The Contract versus the
Instrument
26-1b Enforcing an Instrument
26-1c Primary versus Secondary Liability
26-1d The Payment Process
26-2 Signature Liability
26-2a Maker
26-2b Drawer
26-2¢ Drawee
26-2d Indorser
26-2e Accommodation Party
26-2f Agent
26-3 Warranty Liability
26-3a Basic Rules of Warranty Liability
26-3b 'Transfer Warranties
26-3c Comparison of Signature Liability
and "Transfer Warranties
26-3d Presentment Warranties
26-4 Other Liability Rules
26-4a Conversion Liability
26-4b Impostor Rule
26-4c Fictitious Payee Rule
26-4d Employee Indorsement Rule
26-4e Negligence
26-4f Crimes
26-5 Discharge
26-5a Discharge of the Obligor
26-5b Discharge of an Indorser or
Accommodation Party

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

Xi

636

636
640

641
641
644
646
646

648
649

649
650
650
651
651
651
652
652
653
654
655
656
656
657

659
659
661
661
661
662
662
662
664
665
665

666

667
667
670
671
672



Xii CONTENTS

Chapter 27  Accountants’ Liability

27-1 Introduction
27-1a'The Sarbanes-Oxley Act of 2002 (SOX)
27-1b Consolidation in the Accounting
Profession
27-1c Audits
27-2 Liability to Clients
27-2a Contract
27-2b Negligence
27-2¢ Common Law Fraud
27-2d Breach of Trust
27-2¢ Fiduciary Duty
27-3 Liability to Third Parties
27-3a Negligence
27-3b Fraud
27-3c¢ Liability for Qualified Opinions
27-3d Securities Act of 1933
27-3e Securities Exchange Act of 1934
27-4 Criminal Liability
27-5 Other Accountant—Client Issues
27-5a The Accountant—Client Relationship
27-5b Accountant—Client Privilege

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

UNIT 6
Agency and Employment Law

673

675
675

676
676
678
678
678
680
680
680
682
682
685
686
686
686
690
690
690
691

692
692
695
696
697

699

Chapter 28 Agency Law
28-1'The Agency Relationship
28-1a Creating an Agency Relationship
28-1b Duties of Agents to Principals
28-1c¢ Duties of Principals to Agents
28-1d Terminating an Agency Relationship
28-2 Liability to Third Parties
28-2a Principal’s Liability for Contracts
28-2b Agent’s Liability for Contracts
28-2¢ Principal’s Liability for Negligent
Physical Torts
28-2d Principal’s Liability for Intentional
Physical Torts
28-2¢ Principal’s Liability for Nonphysical
"Torts
28-2f Agent’s Liability for Torts

700

701
701
703
707
709
711
711
713

716
722

722
723

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

723
723
726
727
728

Chapter 29 Employment and Labor Law 729

29-1 Employment at Will

29-2 Employment Security
29-2a Common Law Protections
29-2b Family and Medical Leave Act
29-2¢ Fair Workweek Laws
29-2d Whistleblowing

29-3 Workplace Freedom
29-3a Off-Duty Activities
29-3b The Right to Free Speech
29-3c¢ Lie Detector Tests

29-4 Workplace Safety
29-4a OSHA
29-4b Employee Data
29-4c Guns

29-5 Financial Protection
29-5a Fair Labor Standards Act
29-5b Workers” Compensation
29-5¢ Health Insurance
29-5d Social Security
29-5¢ Pension Benefits

29-6 Labor Unions
29-6a The National Labor Relations Act
29-6b Labor Unions Today
29-6¢ Organizing a Union
29-6d Collective Bargaining
29-6e Concerted Action

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

730
731
731
735
737
737
739
739
740
742
743
743
743
743
744
744
744
745
745
745
745
746
748
748
750
750

751
752
755
756
757

Chapter 30 Employment Discrimination 759

30-1 Employment Opportunity Before 1964
30-1a The United States Constitution
30-1b Civil Rights Act of 1866
30-1c Equal Pay Act of 1963

30-2 The Civil Rights Act of 1964
30-2a Prohibited Activities
30-2b Religion

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

760
760
761
761
762
762
767

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



30-2¢ Sex

30-2d Appearance

30-2¢ Parenthood

30-2f Sexual Orientation and Transgender

Status

30-2g Background and Credit Checks

30-2h Immigration

30-21 Reverse Discrimination

30-2j Defenses to Charges of Discrimination
30-3 Age

30-3a Disparate Treatment

30-3b Disparate Impact

30-3¢ Hostile Work Environment

30-3d Bona Fide Occupational Qualification
30-4 Disability

30-4a The Rehabilitation Act of 1973

30-4b Americans with Disabilities Act
30-5 Genetic Information Nondiscrimination Act
30-6 Hiring Practices

30-6a Interviews

30-6b Social Media
30-7 Enforcement

30-7a Constitutional Claims

30-7b The Civil Rights Act of 1866

30-7c The Rehabilitation Act of 1973

30-7d Other Statutory Claims

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

UNIT 7
Business Organizations

768
768
770

772
772
772
772
773
775
775
777
777
777
778
778
778
783
783
783
784
784
784
784
784
785

786
787
790
791
792

793

Chapter 31  Starting a Business:
LLCs and Other Options

31-1 Sole Proprietorships
31-2 Corporations
31-2a Corporations in General
31-2b Special Types of Corporations
31-3 Limited Liability Companies
31-3a Formation
31-3b Flexibility
31-3c¢ 'Transferability of Interests
31-3d Duration
31-3e Going Public

794

795
796
796
798
800
801
802
802
802
803

CONTENTS

31-3f Piercing the Company Veil
31-3g Legal Uncertainty
31-3h Choices: LLC versus Corporation
31-4 Social Enterprises
31-5 General Partnerships
31-5a Tax Status
31-5b Liability
31-5¢ Formation
31-5d Management
31-5¢ Raising Capital
31-5f Transfer of Ownership
31-5g Dissociation
31-6 Limited Liability Partnerships
31-7 Professional Corporations
31-8 Joint Ventures
31-9 Franchises
31-9a Advantages of a Franchise
31-9b The Drawbacks of a Franchise
31-9¢ Legal Requirements

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 32  Partnerships
32-1 Creating a Partnership
32-1a Is This a Partnership?
32-1b Partnership by Estoppel
32-2 The Partnership and Outsiders
32-2a Liability of the Partnership to
Outsiders
32-2b Paying the Debts of the Partnership
32-3 The Relationship Among Partners
32-3a Financial Rights
32-3b Management Rights
32-3¢ Management Duties
32-4 Terminating a Partnership
32-4a Dissociation
32-4b Continuation of the Partnership
Business
32-4¢ Termination of the Partnership Business

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

xiii

803
804
804
805
806
806
806
806
807
807
807
807
807
808
808
809
809
809
810

812
812
813
815
816

818

819
820
822
822

822
824
825
825
828
828
832
832

834
835

838
838
841
842
843



Xiv CONTENTS

Chapter 33  Life and Death of a
Corporation
33-1 Before the Corporation Is Formed
33-1a Promoter’s Liability
33-1b Defective Incorporation
33-2 Incorporation Process
33-2a Where to Incorporate?
33-2b Charter’s Required Provisions
33-2c¢ Charter’s Optional Provisions
33-3 After Incorporation
33-3a Directors and Officers
33-3b Bylaws
33-3c¢ Shareholder Agreements
33-3d Foreign Corporations
33-4 Death of the Corporation

33-4a Voluntary Termination by the Shareholders

33-4b Termination by the State
33-4c Piercing the Corporate Veil

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 34 Management Duties

34-1 Conflict
34-1a What the Parties Want
34-1b The Business Judgment Rule
34-1c Applications of the Business
Judgment Rule
34-2 More Conflict: Takeovers
34-2a Takeovers: The Basics
34-2b 'Takeover Defenses

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 35  Shareholder Rights
35-1 Introduction
35-1a Who Are the Sharcholders?
35-1b The Relationship between
Sharcholders and Managers

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

845
846
846
847
848
849
850
855
858
858
859
861
861
862
862
862
864

865
865
867
868
869

870

871
871
874

877
883
883
884

889
889
891
893
894

895

897
897

897

35-2 Rights of Shareholders
35-2a Right to Information
35-2b Corporate Changes
35-2¢ Protection of Minority

Shareholders

35-2d Right to Vote

35-3 Enforcing Shareholder Rights
35-3a Direct Lawsuits
35-3b Derivative Lawsuits

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 36  Bankruptcy
36-1 Overview of the Bankruptcy Code
36-1a Chapter Description
36-1b Goals
36-2 Chapter 7 Liquidation
36-2a Filing a Petition
36-2b Trustee
36-2c¢ Creditors
36-2d Automatic Stay
36-2¢ Bankruptcy Estate
36-2f Payment of Claims
36-2g Discharge
36-3 Chapter 11 Reorganization
36-3a Debtor in Possession
36-3b Creditors’ Committee
36-3c¢ Plan of Reorganization
36-3d Confirmation of the Plan
36-3¢ Discharge
36-3f Subchapter 5: Small Business
Reorganization Act
36-4 Chapter 13 Consumer Reorganizations
36-4a Beginning a Chapter 13 Case
36-4b Plan of Payment
36-4¢ Discharge

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

898
898
900

900
903
914
914
914

917
918
920
921
922

923
924
925
925
925
926
927
927
928
929
931
933
940
941
941
941
941
942

942
943
944
944
945

945
945
947
949
950

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



UNIT 8
Government Regulation 951
Chapter 37  Securities Regulation 952
37-1 Federal Securities Laws 953
37-2 Securities Act of 1933 953
37-2a Exempt Securities 954
37-2b Exempt Transactions 954
37-2¢ Public Offerings 956
37-2d Rule 144: Restrictions on the
Resale of Securities 958
37-2¢ Liability under the 1933 Act 958
37-3 Securities Exchange Act of 1934 960
37-3a Registration Requirements 961
37-3b Disclosure Requirements 961
37-3c¢ Liability under the 1934 Act 961
37-3d Insider Trading: §§16 and 10(b) 966
37-4 Blue Sky Laws 971
37-4a Exemption from State Regulation 971
37-4b State Regulation 971
Chapter Conclusion 972
Exam Review 972
Multiple-Choice Questions 975
Case Questions 976
Discussion Questions 977
Chapter 38 Antitrust 978
38-1 Overview of Antitrust Laws 979
38-1a History 979
38-1b Provisions of the Antitrust Laws 980
38-1c Protecting Consumers 980
38-2 Monopolization 981
38-2a What Is an Illegal Monopoly? 981
38-2b Acquiring or Maintaining a Monopoly 984
38-3 Collusion 990
38-3a Market Division 991
38-3b Price-Fixing 992
38-3c Refusals to Deal 995
38-3d Reciprocal Dealing Agreements 996
38-3e Controlling Distributors and Retailers 996
Chapter Conclusion 997
Exam Review 997
Multiple-Choice Questions 999
Case Questions 1000
Discussion Questions 1001

CONTENTS

Chapter 39  Consumer Protection

39-1 Sales
39-1a Deceptive Acts or Practices
39-1b Unfair Practices
39-1c Abusive Acts
39-1d Additional Sales Rules
39-2 Consumer Credit
39-2a Payday Loans
39-2b 'Truth in Lending Act—General
Provisions
39-2¢ Home L.oans
39-2d Plastic: Credit, Debit, and ATM Cards
39-2¢ Electronic Fund Transfers
39-2f Credit Reports
39-2g Debt Collection
39-2h Equal Credit Opportunity Act
39-3 Magnuson-Moss Warranty Act
39-4 Consumer Product Safety

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 40 Environmental Law

40-1 Introduction
40-1a Environmental Awareness
40-1b The Cost—Benefit Trade-Off
40-1c¢ Environmental Protection Agency
40-2 Air Pollution
40-2a Clean Air Act
40-2b Climate Change
40-2¢ Automobile Pollution
40-3 Water Pollution
40-3a Clean Water Act
40-3b Other Water Pollution Statutes
40-4 Waste Disposal
40-4a Resource Conservation and
Recovery Act
40-4b Superfund
40-5 Chemicals
40-5a "Toxic Substances Control Act
40-5b Pesticides
40-6 Natural Resources
40-6a National Environmental Policy Act
40-6b Endangered Species Act

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

XV

1002

1003
1003
1005
1005
1006
1008
1008

1009
1010
1011
1014
1016
1018
1020
1021
1022

1023
1023
1028
1029
1030

1031

1032
1032
1032
1032
1033
1034
1036
1038
1040
1040
1043
1044

1044
1045
1047
1047
1048
1048
1048
1049



Xvi CONTENTS

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

UNIT 9
Property

1051
1052
1055
1056
1057

1059

Chapter 41  Intellectual Property

41-1 Patents
41-1a Types of Patents
41-1b Requirements for a Utility Patent
41-1c Patent Application and Issuance
41-1d Patent Infringement
41-1e International Patent Treaties
41-2 Copyrights
41-2a Copyright Term
41-2b Copyright Infringement

41-2¢ Defenses to Copyright Infringement

41-2d Digital Music and Movies

1060

1061
1061
1062
1066
1067
1067
1067
1069
1069
1070
1072

41-2¢ The Digital Millennium Copyright Act 1073

41-2f International Copyright Treaties
41-3 Trademarks

41-3a Types of Marks

41-3b Trademark Registration

41-3¢ Valid Trademarks

41-3d Infringement and Dilution

41-3e International Trademark Treaties
41-4 Trade Secrets

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 42  Real Property and
Landlord-Tenant Law

42-1 Nature of Real Property
42-2 Interests in Real Property
42-2a Concurrent Estates
42-2b Future Interests
42-2c Nonpossessory Interests
42-3 Adverse Possession
42-3a Entry and Exclusive Possession
42-3b Open and Notorious Possession

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

1074
1074
1075
1075
1076
1078
1080
1081

1082
1083
1084
1085
1086

1088

1089
1090
1090
1093
1094
1097
1097
1097

42-3¢ A Claim Adverse or Hostile to
the Owner
42-3d Continuous Possession for the
Statutory Period
42-4 Land-Use Regulation
42-4a Nuisance Law
42-4b Zoning
42-4¢ Eminent Domain
42-5 Landlord-=Tenant Law
42-5a'Iypes of Tenancy
42-5b Landlord’s Duties
42-5¢ Tenant’s Duties
42-5d Liability of Landlords and Tenants

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 43  Personal Property and
Bailment

43-1 Acquiring Personal Property
43-1a Gifts
43-1b Found Property
43-1c¢ Accession
43-2 Bailment
43-2a Control
43-2b Rights of the Bailee
43-2¢ Duties of the Bailee
43-2d Exculpatory Clauses
43-2¢ Rights and Duties of the Bailor
43-2f Liability for Defects
43-2g Common Carriers and Contract
Carriers
43-2h Innkeepers

Chapter Conclusion

Exam Review
Multiple-Choice Questions
Case Questions

Discussion Questions

Chapter 44  Planning For The Future:
Wills, Trusts, and Insurance
44-1 Introduction to Estate Planning
44-1a Definitions
44-1b Purpose
44-1c Probate Law

1098

1098
1100
1100
1100
1101
1101
1102
1104
1107
1108

1111
1111
1114
1115
1116

1118

1119
1119
1123
1125
1125
1126
1127
1128
1129
1130
1130

1131
1132

1133
1133
1135
1137
1138

1139

1140
1140
1141
1141

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



44-2 Wills
44-2a Requirements for a Valid Will
44-2b Spouse’s Share
44-2c¢ Children’s Share
44-2d Digital Assets
44-2¢ Amending a Will
44-2f Intestacy
44-2g Power of Attorney
44-2h Probate
44-21 Property Not 'Transferred by Will
44-2j Anatomical Gifts
44-2k End-of-Life Health Issues
44-3 Trusts
44-3a Advantages and Disadvantages
44-3b Types of Trusts
44-3c¢ 'Trust Administration
44-3d A 'Trust’s Term
44-4 Introduction to Insurance
44-5 Insurance Contract
44-5a Ofter and Acceptance
44-5b Limiting Claims by the Insured
44-5¢ Bad Faith by the Insurer
44-6 "Types of Insurance
44-6a Property Insurance
44-6b Life Insurance

1141
1142
1145
1145
1147
1148
1148
1148
1149
1149
1149
1149
1150
1151
1151
1152
1152
1153
1154
1154
1155
1157
1159
1159
1159

CONTENTS XVii

44-6¢ Health Insurance 1161
44-6d Disability Insurance 1161
44-6¢ Liability Insurance 1161
44-6f Automobile Insurance 1162
Chapter Conclusion 1162
Exam Review 1162
Multiple-Choice Questions 1165
Case Questions 1166
Discussion Questions 1167
Appendix A
The Constitution of the United States Al
Appendix B
Uniform Commercial Code (Selected Provisions) Bl
Appendix C
Answers to Selected End-of-Chapter Questions C1
Glossary G1
Table of Cases T1
Index 11

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. WCN 02-200-322

Copyright 2022 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).
Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



PREFACE

NOTE FROM THE AUTHORS

Enhanced Digital Content—MindTap™

Our goal—and yours—is for your students to learn the material. With that singular goal
in mind, Cengage has created an extremely useful tool for both instructors and students.
MindTap™ is a fully online, highly personalized learning experience combining readings,
multimedia, activities, and assessments into a singular L.earning Path. It integrates seamlessly
with Learning Management Systems. Mindlap guides students through their course with
ease and engagement. Instructors can personalize the Learning Path by customizing Cengage
resources and adding their own content via apps that integrate with MindTap.

In our experience, students who use MindTup are better prepared for, and earn better
grades on, our exams. Business law instructors want to help students Prepare for class, Engage
with the course concepts to reinforce learning, Apply these concepts in real-world scenarios,
use legal reasoning and critical thinking to Analyze business law content, and Evaluate real
business scenarios and their legal implications.

Accordingly, our Mindlap product provides a five-step Learning Path designed to meet
these critical needs while also allowing instructors to measure skills and outcomes with ease.

e Prepare—Interactive worksheets are designed to prepare students for classroom dis-
cussion by ensuring that they have read and understood the reading.

e Engage—Real-world videos with related questions help engage students by display-
ing the relevance of business law in everyday life.

e Apply—Brief hypothetical case scenarios help students practice spotting issues and
applying the law in the context of short factual scenarios.

e Analyze—Case-problem analysis promotes deeper critical thinking and legal rea-
soning by building on acquired knowledge. These exercises guide students step
by step through a case problem and then add in a critical thinking section based on
“What If the Facts Were Different?” In a new third section, a writing component
requires students to demonstrate their ability to forecast the legal implications of
real-world business scenarios.

e Evaluate—New business case activities develop students’ s#i//s to apply critical
thinking and legal reasoning through relevant real-world business scenarios.
These exercises give students the opportunity to advocate, evaluate, and make
a decision through a variety of flexible assessment options including Discussion
Questions, Multiple-Choice Questions, Short-Answer Essays, Group Work, and
Ethical Dilemmas. Whether you have a large class or a small class, teach online or
in a traditional classroom setting, promote group work or individual assignments,
the MindTap Business Cases offer a variety of activity types to complement and
enhance how YOU teach.

Each and every item in the Learning Path is assignable and gradable. Thus, instruc-
tors have up-to-the-minute information on the class’ general understanding of concepts as
well as data on the performance of each individual student. Students also know where they
stand—both individually and compared to the highest performers in the class. Thus, both
faculty and students are less likely to face unpleasant surprises on exams.
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PREFACE

The Beatty/Samuelson/Sanchez Abril Difference

Our goal in writing this book was to capture the passion and excitement, the sheer enjoyment,
of the law. Business law is notoriously complex and, as authors, we are obsessed with accuracy.
Yet this intriguing subject also abounds with human conflict and hard-earned wisdom, forces
that we wanted to use to make this book sparkle. Look, for example, at Chapters 33-35 on
corporations. A robust discussion of corporate governance is enlivened by court cases featuring
intense personal conflict.

Once we have the students’ attention, our goal is to provide the information they will need
as business people and as informed citizens. Of course, we present the #zeory of how laws work,
but we also explain when rea/ity is different. To take some examples, traditionally business law
textbooks have simply taught students that shareholders elect the directors of public compa-
nies. Even Executive MBA students rarely understand the reality of corporate elections. But
our book explains the complexity of corporate power. The practical contracts chapter focuses
not on the theory of contract law but on the real-life issues involved in making an agreement:
Do I need a lawyer? Should the contract be in writing? What happens if the contract has an
unclear provision or an important typo? What does all that boilerplate mean anyway?

Nobel Laureate Paul Samuelson famously said, “Let those who will write the nation’s laws,
if I can write its textbooks.” As authors, we never forget the privilege—and responsibility—of
educating a generation of business law students. Our goal is to write a business law text like
no other—a book that is authoritative, realistic, and yet a pleasure to read.

Strong Narrative. The law is full of great stories, and we use them. It is easier to teach
students when they come to class curious and excited. Every chapter begins with a story
that is based in fact, to illustrate important issues. We also include stories in the body of the
chapters. Look at Chapter 3 on dispute resolution. No tedious list of next steps in litigation,
this chapter teaches the subject by tracking a double-indemnity lawsuit. An executive is
dead. Did he drown accidentally, obligating the insurance company to pay? Or did the busi-
nessman commit suicide, voiding the policy? Students follow the action from the discovery
of the body, through each step of the lawsuit, to the final appeal. One student commented,
“Chapter 3. .. is a page-turner! Love that it is posed as a story you can really follow and think
about, even after finishing the chapter.”

Context. Most of our students were not yet born when George W. Bush was elected presi-
dent. They come to college with varying levels of preparation; many arrive from other coun-
tries. We have found that to teach business law most effectively we must provide its context.
In the chapter on employment discrimination, we provide a historical perspective to help
students understand how the laws developed. In the chapter on securities laws, we discuss
the impact of the Depression on the major statutes. Only with this background do students
grasp the importance and impact of our laws.

Student Reaction. Students have responded enthusiastically to our approach. One pro-
fessor asked a student to compare our book with the one that the class was then using. This
was the student’s reaction: “I really enjoy reading the [Beatty] textbook, and I have decided
that I will give you this memo ASAP, but I am keeping the book until Wednesday so that
I may continue reading. Thanks! :-)”

"This text has been used in courses for undergraduates, MBAs, and Executive MBAs, with
students ranging in age from 18 to 65. This book works, as some unsolicited comments indicate:

From verified purchasers on Amazon:

e “If you have this textbook for your business law class, then you are in luck! This
is one of the best and most helpful textbooks that I have ever had the pleasure of
using. (I mostly just use my textbooks as a pillow.) I actually did enjoy reading this
and learning the material. The author breaks down the concepts so they are easy to
understand. Even if you hate law, if you put forth the effort to learn this, you should
have no trouble at all learning and understanding the concepts.”
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e “I enjoyed this book so much that I will not be selling it back to the bookstore (or
anyone) because I know that I will use the book for years.”

From undergraduates:
e “This is the best textbook I have had in college, on any subject.”

e “The textbook is awesome. A lot of the time I read more than what is assigned—I
just don’t want to stop.”

e “I had no idea business law could be so interesting.”

e A student who had used this book as an undergraduate in California 11 years ago
recently emailed the authors to say that she sometimes re-read the book because it
is the “BEST textbook I've ever read.”

From MBA students:
e “Actually enjoyed reading the textbook, which is a rarity for me.”
e “The law textbook was excellent through and through.”

From a Fortune 500 vice president, enrolled in an Executive MBA program:

o “Ireally liked the chapters. They were crisp, organized, and current. The informa-
tion was easy to understand and enjoyable.”

From business law professors:

e “The clarity of presentation is superlative. I have never seen the complexity of con-
tract law made this readable.”

e “Until I read your book I never really understood UCC 2-207.”
e “With your book, we have great class discussions.”

From a state supreme court justice:

e “This book is a valuable blend of rich scholarship and easy readability. Students and
professors should rejoice with this publication.”

Current. This 9th edition contains more than 25 new cases. Most were reported within the
last two or three years, and many within the last 12 months. The law evolves continually, and
our willingness to toss out old cases and add important new ones ensures that this book—
and its readers—remain on the frontier of legal developments.

Authoritative. We insist, as you do, on a law book that is indisputably accurate. To high-
light the most important rules, we use bold print, and then follow with vivid examples writ-
ten in clear, forceful English. We cheerfully venture into contentious areas, relying on very
recent decisions. Can a Delaware court order the sale of a successful business? Is discrimina-
tion based on attractiveness or sexual orientation legal? Is the list of names in a LinkedIn
group a trade secret? What are the limits to free speech on social media? Is revenge porn
protected by the First Amendment? Has the National Football League violated antitrust
laws? Where there is doubt about the current (or future) status of a doctrine, we say so. In
arcas of particularly heated debate, we footnote our work. We want you to have absolute
trust in this book.

Humor. Throughout the text we use humor—judiciously—to lighten and enlighten. We
revere the law for its ancient traditions, its dazzling intricacy, and its relentless, though
imperfect, attempt to give order and decency to our world. But because we are confident of
our respect for the law, we are not afraid to employ some levity, for the simple reason that
humor helps retention. Research shows that the funnier or more original the example, the
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longer students will remember it. They are more likely to recall an intellectual property rule
involving the copyrightability of yoga than a plain-vanilla example about a common widget.

Features

Each feature in this book is designed to meet an essential pedagogical goal. Here are some
of those goals and the matching feature.

Exam Strategy

GOAL: To help students learn more effectively and to prepare for exams. In developing this
feature, we asked ourselves: What do students want? The short answer is—a good grade in
the course. How many times a semester does a student ask you, “What can I do to study for
the exam?” We are happy to help them study and earn a good grade because that means that
they will also be learning.

About six times per chapter, we stop the action and give students a two-minute quiz. In
the body of the text, again in the end-of-chapter review, and also in the Instructor’s Manual,
we present a typical exam question. Here lies the innovation: We guide the student in analyz-
ing the issue. We teach the reader—over and over—how to approach a question: to start with
the overarching principle, examine the fine point raised in the question, apply the analysis
that courts use, and deduce the right answer. This skill is second nature to lawyers and teach-
ers, but not to students. Without practice, too many students panic, jumping at a convenient
answer and leaving aside the tools they have spent the course acquiring. Let’s change that.
Students love the Exam Strategy feature.

You Be the Judge Cases

GOAL: Get them thinking independently. When reading case opinions, students tend to
accept the court’s “answer.” But we strive to challenge them beyond that. We want students
to think through problems and reach their own answers guided by sound logic and legal
knowledge. The You Be the Judge features are cases that provide the facts of the case and
conflicting appellate arguments. But the court’s decision appears only in the Instructor’s Man-
ual. Because students do not know the result, class discussions are more complex and lively.

Ethics

GOAL: Make ethics real. We include the latest research on ethical decision making, such as
ethics traps (why people make decisions they know to be wrong). We have also introduced
the Giving Voice to Values curriculum, which focuses on the effective implementation of an
ethics decision.

End-of-Chapter Exam Review and Questions

GOAL: Encourage students to practice! At the end of the chapters, we provide a list of review
points and several additional Exam Strategy exercises. We also challenge the students with 15
or more problems—Multiple-Choice Questions, Case Questions, and Discussion Questions.
The questions include the following:

® You Be the Judge Writing Problem. Students are given appellate arguments on both
sides of the question and then must prepare a written opinion.

e Fihics. 'This question highlights the ethics issues of a dispute and calls upon the
student to formulate a specific, reasoned response.

® (PA Questions. For topics covered by the CPA exam, administered by the American
Institute of Certified Public Accountants, the Exam Review includes questions
from previous CPA exams.
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Answers to the odd-numbered Multiple-Choice Questions and Case Questions are
available in Appendix C of the book.

Cases

GOAL: Let the judges speak. Each case begins with a summary of the facts and a statement
of the issue. Next comes a tightly edited version of the decision, in the court’s own language,
so that students “hear” the law developing in the voices of our judges. In the principal cases
in each chapter, we provide the state or federal citation, unless it is not available, in which
case we use the LEXIS and Westlaw citations. We also give students a brief description of
the court.

TEACHING MATERIALS

For more information about any of these ancillaries, contact your Cengage Consultant, or
visit the Beatty/Samuelson/Sdnchez Abril Business Law website at www.cengagebrain.com.

MindTap. MindTap is a fully online, highly personalized learning experience combining
readings, multimedia, activities, and assessments into a singular L.earning Path. Instructors
can personalize the Learning Path by customizing Cengage resources and adding their
own content via apps that integrate into the MindTap framework scamlessly with Learning
Management Systems. To view a demo video and learn more about Mindlap, please visit
www.cengage.com/mindtap.

MindTap Table of Contents

Why Does [Topic] Matter to Me? Immediately engage students with new activities
that connect the upcoming chapter to an authentic, real-world scenario designed to pique
engagement and emphasize relevance. Use these activities to ensure students read material
before class and to trigger lively in-class discussion.

Chapter-Level Ebook. Immediately engage students with a dynamic eBook that brings
the value, concepts, and applications of the printed text to life. Students open an active
learning experience as each chapter provides opportunities to interact with content using
the approach that’s best for the individual learner.

Learn It Activities. Easily add multimedia instruction to your course to supplement textbook
learning. Mind Tap’s Learn It activities offer small sections of instruction in the form of narra-
tive, images, and/or Quick Lesson Videos that highlight the most important concepts in each
chapter. Learn It activities reinforce the text’s instruction and even approach concepts in a dif-
ferent way to promote student choice and autonomy with personalizing learning. You can assign
Learn It activities to ensure that students have read and understand key concepts before class.

Check Your Understanding— Chapter Quizzes. Use MindTap’s Check Your Under-
standing quizzes to assess student performance and immediately identify class-wide learning
needs.

Apply It Activities. Assign any of Mind'Tap’s carefully designed, practically focused appli-
cation activities to ensure your students know how to make business decisions through the
lens of the law.
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e (Case Problem Analyses offer a multi-step activity that asks students to identify the
facts in a scenario through a series of questions that promote a critical thinking pro-
cess so that students can arrive at the decision of the court. In the second part, the
facts are changed, and students apply the same critical thinking process on their own.

e Brief Hypotheticals help students spot the issue and apply the law in the context of
a short, fictional scenario.

Additional Resources (found at the part level).

e Business Cases develop students’ skills to apply critical-thinking and legal reason-
ing through relevant real-world business scenarios.

® Quick Lesson Videos highlight the most important concepts in each chapter.

e PowerPoint Slides edited for student use offer visual outlines of each chapter.

Cengage Testing Powered by Cognero. Cognero is a flexible online system that allows
you to author, edit, and manage test bank content from multiple Cengage solutions; create
multiple test versions in an instant; and deliver tests from your LMS, your classroom, or
wherever you want.

Instructor Companion Website. The Instructor’s Companion Website is an all-in-one
resource for class preparation, presentation, and testing. Accessible through www.cengage.
com/login with your faculty account, you will find available for download:

e Instructor’s Manual. Includes activities and assessments for each chapter and their
correlation to specific learning objectives, an outline, key terms with definitions, a
chapter summary, and several ideas for engaging students with discussion questions,
ice breakers, case studies, and social learning activities that may be conducted in an
on-ground, hybrid, or online modality.

e Answers Manual. Provides answers to all questions presented in the text, including
the Focus Questions, the questions in each case and feature, the Issue Spotters, the
Business Scenarios and Case Problems, Critical Thinking and Writing Assignments,
and the unit-ending Task-Based Simulation features.

e ‘Test Bank. A comprehensive test bank, offered in Blackboard, Moodle,
Desire2L.earn, and Canvas formats, contains learning objective—specific true—false,
multiple-choice, and essay questions for each chapter. Import the test bank into
your LMS to edit and manage questions and to create tests.

e PowerPoint Slides. Presentations are closely tied to the Instructor Manual, provid-
ing ample opportunities for generating classroom discussion and interaction. They
offer ready-to-use, visual outlines of each chapter, which may be easily customized
for your lectures.

e Guide to Teaching Online. Presents technological and pedagogical considerations
and suggestions for teaching the Business Law course when you can’t be in the
same room with your students.

e Educator’s Guide. Walks you through what the unique activities are in MindTap,
where you’ll find them, and how they’re built for easier curriculum integration.

e 'Transition Guide. Highlights all of the changes in the text and in the digital offer-
ings from the previous edition to this edition.
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Interaction with the Authors. This is our standard: Every professor who adopts this book
must have a superior experience. We are available to help in any way we can. Adopters of this
text often call or email us to ask questions, offer suggestions, share pedagogical concerns, or
inquire about ancillaries. One of the pleasures of writing this book has been this link to so
many colleagues around the country. We value those connections, are eager to respond, and
would be happy to hear from you.

Jeffrey F. Beatty

Susan S. Samuelson
Phone: (617) 353-2033
Email: ssamuels@bu.edu

Patricia Sanchez Abril
Phone: (305) 284-6999
Email: pabril@miami.edu
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1

INTRODUCTION

TO LAW

The Pagans were a motorcycle gang with a reputation for violence. Two of its rougher
members, Rhino and Backdraft, entered a tavern called the Pub Zone, shoving their way
past the bouncer. The pair wore gang insignia, in violation of the bar’s rules. For a while,
all was quiet, as the two sipped drinks at the bar. Then they followed an innocent patron
toward the men’s room, and things happened fast.

“Wait a moment,” you may be thinking. “Are we reading a chapter on business law or
one about biker crimes in a roadside tavern?” Both.

Law is powerful, essential, and fascinating. We
hope this book persuades you of all three ideas.
Law can also be surprising. Later in the chapter, we moncy damages to the

return to the Pub Zone (with armed guards) and victim ofgang violence?
follow Rhino and Backdraft to the back of the pub.

Yes, the pair engaged in street crime, which 1s hardly a focus of this text. However, their
criminal acts will enable us to explore one of the law’s basic principles—negligence.

Should a pub owner pay money damages to the victim of gang violence? The owner

herself did nothing aggressive. Should she have prevented the harm? Does her failure to
stop the assault make her liable?

We place great demands on our courts, asking them to make our large, complex, and
sometimes violent society into a safer, fairer, more orderly place. The Pub Zone case is a
good example of how judges reason their way through the convoluted issues involved.
What began as a gang incident ends up as a matter of commercial liability. We traipse
after Rhino and Backdraft because they have a lesson to teach anyone who enters the
world of business.

Should a pub owner pay




CHAPTER 1 Introduction to Law

-1 EXPLORING THE LAW
1-1a The Role of Law in Society

The strong reach of the law touches nearly everything we do, especially at work. Consider a
mid-level manager at Sublime Corp., which manufactures and distributes video games.

During the course of a day’s work, she might negotiate a deal with a game developer
(contract law). Before signing any deals, she might research whether similar games already
exist, which might diminish her ability to market the proposed new game (intellectual prop-
erty law). One of her subordinates might complain about being harassed by a coworker
(employment law). Another worker may complain about being required to work long hours
(administrative law). And she may consider investing her own money in her company’s stock,
but she may wonder whether she will get into trouble if she invests based on inside informa-
tion (securities law).

It is not only as a corporate manager that you will confront the law. As a voter, investor,
juror, entrepreneur, and community member, you will influence and be affected by the law.
Whenever you take a stance about a legal issue, whether in the corporate office, in the voting
booth, or as part of local community groups, you help to create the fabric of our nation. Your
views are vital. This book offers you knowledge and ideas from which to form and continually
reassess your legal opinions and values.

Law is also essential. Fovery society of which we have any historical record has had some
system of laws. For example, consider the Visigoths, a nomadic European people who overran
much of present-day France and Spain during the fifth and sixth centuries A.D. Their code
admirably required judges to be “quick of perception, clear in judgment, and lenient in the
infliction of penalties.” It detailed dozens of crimes.

Our legal system is largely based on the English model, but many societies contributed
ideas. The Iroquois Native Americans, for example, played a role in the creation of our own
government. Five major nations made up the Iroquois group: the Mohawk, Cayuga, Oneida,
Onondaga, and Seneca. Each nation governed its own domestic issues. But each nation also
elected “sachems” to a League of the Iroquois. The league had authority over any matters
that were common to all, such as relations with outsiders. Thus, by the fifteenth century, the
Iroquois had solved the problem of federalism: how to have two levels of government, each
with specified powers. Their system impressed Benjamin Franklin and others and influenced
the drafting of our Constitution, with its powers divided between state and federal
governments.'

In 1835, the young French aristocrat Alexis de Tocqueville traveled through the United
States, observing the newly democratic people and the qualities that made them unique.
One of the things that struck de Tocqueville most forcefully was the American tendency to
file suit: “Scarcely any political question arises in the United States that is not resolved,
sooner or later, into a judicial question.”? De Tocqueville got it right: For better or worse, we
do expect courts to resolve many problems.

Not only do Americans litigate—they watch each other do it. Every television season
offers at least one new courtroom drama to a national audience breathless for more cross-
examination. Almost all of the states permit live television coverage of real trials. The most

1Jack Weatherford, Indian Givers (New York: Fawcett Columbine, 1988), pp. 133-150.
2Alexis de Tocqueville, Democracy in America (1835), Vol. 1, Ch. 16.
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UNIT 1 The Legal Environment

heavily viewed event in the history of television was the O. J. Simpson murder trial, in which
a famous football star was accused of killing his wife and her friend. In most nations, coverage
of judicial proceedings is not allowed.?

The law is a big part of our lives, and it is wise to know something about it. Within a few
weeks, you will probably find yourself following legal events in the news with keener inter-
est and deeper understanding. In this chapter, we develop the background for our study. We
look at where law comes from: its history and its present-day institutions. In the section on
jurisprudence, we examine different theories about what “law” really means. And finally we
see how courts—and students—analyze a case.

1-1b Origins of Our Law

It would be nice if we could look up “the law” in one book, memorize it, and then apply it.
But the law is not that simple, and cannor be that simple, because it reflects the complexity
of contemporary life. In truth, there is no such thing as “the law.” Principles and rules of law
actually come from many different sources. This is so, in part, because we inherited a complex
structure of laws from England.

Additionally, ours is a nation born in revolution, and created, in large part, to protect
the rights of its people from the government. The Founding Fathers created a national
government but insisted that the individual states maintain control in many areas. As a
result, each state has its own government with exclusive power over many important areas
of our lives. To top it off, the Founders guaranteed many rights to the people alone, order-
ing national and state governments to keep clear. This has worked, but it has caused a
multi-layered system, with 50 state governments and one federal government all creating
and enforcing law.

English Roots

England in the tenth century was a rustic agricultural community with a tiny population and
very little law or order. Vikings invaded repeatedly, terrorizing the Anglo-Saxon peoples.
Criminals were hard to catch in the heavily forested, sparsely settled nation. The king used
a primitive legal system to maintain a tenuous control over his people.

England was divided into shires, and daily administration was carried out by a
“shire reeve,” later called a sheriff. The shire reeve collected taxes and did what he
could to keep peace, apprehending criminals and acting as mediator between feuding
families. 'Two or three times a year, a shire court met; lower courts met more frequently.
"Today, this method of resolving disputes lives on as mediation, which we discuss in
Chapter 3.

Because there were so few officers to keep the peace, Anglo-Saxon society created an
interesting method of ensuring public order. Every freeman belonged to a group of ten
freemen known as a “tithing,” headed by a “tithingman.” If anyone injured a person outside
his tithing or interfered with the king’s property, all ten men of the tithing could be forced
to pay. Today, we still use this idea of collective responsibility in business partnerships. All
partners are personally responsible for the debts of the partnership. They could potentially
lose their homes and all assets because of the irresponsible conduct of one partner. That
liability has helped create new forms of business organization, including limited liability
companies.

3Regardless of whether we allow cameras, it is an undeniable benefit of the electronic age that we can
obtain information quickly. From time to time, we mention websites of interest. Some of these are for
nonprofit groups, while others are commercial sites. We do not endorse or advocate on behalf of any
group or company; we simply wish to alert you to what is available.
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CHAPTER 1

When cases did come before an Anglo-Saxon court, the parties would often be repre-
sented by a clergyman, by a nobleman, or by themselves. There were few professional law-
yers. Each party produced “oath helpers,” usually 12 men, who would swear that one version
of events was correct. The Anglo-Saxon oath helpers were forerunners of our modern jury
of 12 persons.

In 1066, the Normans conquered England. William the Conqueror made a claim never
before made in England: that he owned all of the land. The king then granted sections of
his lands to his favorite noblemen, as his tenants in chief, creating the system of feudalism.
These tenants in chief then granted parts of their land to zenants in demesne, who actually occu-
pied a particular estate. Each tenant in demesne owed fidelity to his lord (hence, “landlord”).
So what? Just this: Land became the most valuable commodity in all of England, and our
law still reflects that. One thousand years later, American law still regards land as special.
The Statute of Frauds, which we study in the section on contracts, demands that contracts
for the sale or lease of property be in writing. And landlord—tenant law, vital to students
and many others, still reflects its ancient roots. Some of a landlord’s rights are based on the
1,000-year-old tradition that land is uniquely valuable.

In 1250, Henry de Bracton (d. 1268) wrote a legal treatise that still influences us.
De Legibus et Consuetudinibus Angliae (On the Laws and Customs of England), written in Latin,
summarized many of the legal rulings in cases since the Norman Conquest. De Bracton
was teaching judges to rule based on previous cases. He was helping to establish the idea
of precedent. The doctrine of precedent, which developed gradually over centuries, requires
that judges decide current cases based on previous rulings. 'T'his vital principle is the heart
of American common law. Precedent ensures predictability. Suppose a 17-year-old student
promises to lease an apartment from a landlord, but then changes her mind. The landlord
sues to enforce the lease. The student claims that she cannot be held to the agreement
because she is a minor. The judge will look for precedent, that is, older cases dealing with
the same issue, and he will find many holding that a contract generally may not be enforced
against a minor. That precedent is binding on this case, and the stu-
dent wins. The accumulation of precedent, based on case after case,
makes up the common law.

"Today’s society is dramatically different from that of medieval
English society. But interestingly, legal disputes from hundreds
of years ago are often quite recognizable today. Some things have
changed but others never do.

Here is an actual case from more than six centuries ago, in the
court’s own language. The plaintiff claims that he asked the defendant
to heal his eye with “herbs and other medicines.” He says the
defendant did it so badly that he blinded the plaintiff in that eye.

"This case from 1329 is an ancient medical malpractice action.
Attorney Launde does not deny that his client blinded the plaintiff.
He claims that the plaintiff has brought the wrong kind of lawsuit.
Launde argues that the plaintiff should have brought a case of “cov-
enant”; that is, a lawsuit about a contract.

Judge Denum decides the case on a different principle. He
gives judgment to the defendant because the plaintiff voluntarily
sought medical care. He implies that the defendant would lose only
if he had attacked the plaintiff. As we will see when we study negli-
gence law, this case might have a different outcome today. Note also
the informality of the judge’s ruling. He rather casually mentions
that he came across a related case once before and that he would

stand by that outcome. The idea of precedent is just beginning to Medieval tenants in demesne harrowing, plowing, and

take hold. seeding a field.

Introduction to Law

Precedent

The tendency to decide current
cases based on previous rulings

Common law
Judge-made law
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6 UNIT 1 'The Legal Environment

The Oculist’'s Case (1329)

LI MS. Hale 137 (1), fo. 150, Nottingham*

Attorney Launde [for defendant]: Sir, you plainly see
how [the plaintiff claims] that he had submitted himself
to [the defendant’s] medicines and his care; and after that
he can assign no trespass in his person, inasmuch as he
submitted himself to his care: But this action, if he has any,
sounds naturally in breach of covenant. We demand [that
the case be dismissed].

Excerpts from Judge Denum’s Decision: I saw a New-
castle man arraigned before my fellow justice and me for

the death of a man. I asked the reason for the indictment,
and it was said that he had slain a man under his care, who
died within four days afterwards. And because I saw that he
was a [doctor] and that he had not done the thing feloni-
ously but [accidentally] [ ordered him to be discharged. And
suppose a blacksmith, who is a man of skill, injures your
horse with a nail, whereby you lose your horse: You shall
never have recovery against him. No more shall you here.

Afterwards the plaintiff did not wish to pursue his case
any more.

Law in the United States

"The colonists brought with them a basic knowledge of English law, some of which they were
content to adopt as their own. Other parts, such as religious restrictions, were abhorrent to
them. Many had made the dangerous trip to America precisely to escape persecution, and
they were not interested in recreating their difficulties in a new land. Finally, some laws were
simply irrelevant or unworkable in a world that was socially and geographically so different.
American law ever since has been a blend of the ancient principles of English common law
and a zeal and determination for change.

During the nineteenth century, the United States changed from a weak, rural nation
into one of vast size and potential power. Cities grew, factories appeared, and sweeping
movements of social migration changed the population. Changing conditions raised new
legal questions. Did workers have a right to form industrial unions? To what extent should a
manufacturer be liable if its product injured someone? Could a state government invalidate
an employment contract that required 16-hour workdays? Should one company be permitted
to dominate an entire industry?

In the twentieth century, the rate of social and technological change increased, creating
new legal puzzles. Were some products, such as automobiles, so inherently dangerous that
the seller should be responsible for injuries even if no mistakes were made in manufactur-
ing? Who should clean up toxic waste if the company that had caused the pollution no
longer existed? If a consumer signed a contract with a billion-dollar corporation, should the
agreement be enforced even if the consumer never understood it? New and startling ques-
tions arise with great regularity. Before we can begin to examine the answers, we need to
understand the sources of contemporary law.

12 SOURCES OF CONTEMPORARY
LAW

Throughout the text, we examine countless legal ideas. But binding rules come from many
different places. This section describes the significant categories of laws in the United States.

4] Baker and S. Milsom, Sources of English Legal History (London: Butterworth & Co., 1986).
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CHAPTER 1 Introduction to Law

1-2a United States Constitution

America’s greatest legal achievement was the writing of the United States Constitution in 1787.
It is the supreme law of the land.’> Any law that conflicts with it is void. This federal Constitu-
tion does three basic things. First, it establishes the national government of the United States,
with its three branches. Second, it creates a system of checks and balances among the branches.
And third, the Constitution guarantees many basic rights to the American people.

Branches of Government

The Founding Fathers sought a division of government power. They did not want all power
centralized in a king or in anyone else. And so, the Constitution divides legal authority into
three pieces: legislative, executive, and judicial power.

Legislative power gives the ability to create new laws. In Article I, the Constitution gives
this power to the Congress, which is comprised of two chambers—a Senate and a House of
Representatives. Voters in all 50 states elect representatives who go to Washington, D.C., to
serve in the Congress and debate new legal ideas.

The House of Representatives has 435 voting members. A state’s voting power is based
on its population. States with large populations ('Texas, California, Florida) send dozens of
representatives to the House, while sparsely populated states (Wyoming, North Dakota,
Delaware) send only one. The Senate has 100 voting members—two from each state.

Executive power is the authority to enforce laws. Article II of the Constitution establishes
the president as commander in chief of the armed forces and the head of the executive
branch of the federal government.

Judicial power gives the right to interpret laws and determine their validity. Article 111
places the Supreme Court at the head of the judicial branch of the federal government.
Interpretive power is often underrated, but it is often every bit as important as the ability to
create laws in the first place. For instance, in Roe v. Wade, the Supreme Court ruled that
privacy provisions of the Constitution protect a woman’s right to abortion, although neither
the word privacy nor abortion appears in the text of the Constitution.®

At times, courts void laws altogether. For example, in 2016, the Supreme Court struck
down a Texas law regulating abortion clinics and the doctors who worked in them. The Court
found that those rules created an undue burden for Texas women by causing many clinics to
close and making abortions unreasonably difficult to obtain.’

Checks and Balances

The authors of the Constitution were not content merely to divide government power three
ways. They also wanted to give each part of the government some power over the other two
branches. Many people complain about “gridlock” in Washington, but the government is
slow and sluggish by design. The Founding Fathers wanted to create a system that, without
broad agreement, would tend toward inaction.

The president can veto Congressional legislation. Congress can impeach the president.
The Supreme Court can void laws passed by Congress. The president appoints judges
to the federal courts, including the Supreme Court, but these nominees do not serve
unless approved by the Senate. Congress (with help from the 50 states) can override the

5The Constitution took effect in 1788, when 9 of 13 colonies ratified it. Two more colonies ratified
it that year, and the last of the 13 did so in 1789, after the government was already in operation. The
complete text of the Constitution appears in Appendix A.

6Roe v. Wade, 410 U.S. 113 (1973).

7Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292 (2016).
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8 UNIT 1 'The Legal Environment

Supreme Court by amending the Constitution. The president and the Congress influence
the Supreme Court by controlling who is placed on the court in the first place.

Many of these checks and balances are examined in more detail later in this book, start-
ing in Chapter 4.
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Federal Form of Government. Principles and rules of law come from many sources. The government in Washington creates and enforces law
throughout the nation. But 50 state governments exercise great power in local affairs. And citizens enjoy constitutional protection from both state
and federal governments. The Founding Fathers wanted this balance of power and rights, but the overlapping authority creates legal complexity.
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CHAPTER 1

Fundamental Rights

The Constitution also grants many of our most basic liberties. For the most part, those liber-
ties are found in the amendments to the Constitution. The First Amendment guarantees
the rights of free speech, free press, and the free exercise of religion. The Fourth, Fifth, and
Sixth Amendments protect the rights of any person accused of a crime. Other amendments
ensure that the government treats all people equally and that it pays for any property it takes
from a citizen.

By creating a limited government of three branches, and guaranteeing basic liber-
ties to all citizens, the Constitution became one of the most important documents ever
written.

1-2b Statutes

The second important source of law is statutory law. The Constitution gave to the U.S.
Congress the power to pass laws on various subjects. These laws are called statutes, and they
can cover absolutely any topic, so long as they do not violate the Constitution.

Almost all statutes are created by the same method. An idea for a new law—on taxes,
health care, texting while driving, or any other topic, big or small—is first proposed in the
Congress. This idea is called a 4z//. The House and Senate then independently vote on the
bill. To pass Congress, the bill must win a simple majority vote in each of these chambers.

If Congress passes a bill, it goes to the White House for the president’s approval. If the
president signs it, a new statute is created. It is no longer a mere idea; it is the law of the
land. If the president refuses to approve, or vezoes, a bill, it does not become a statute unless
Congress overrides the veto. To do that, both the House and the Senate must approve the
bill by a two-thirds majority. If this happens, it becomes a statute without the president’s
signature.

1-2c Common Law

Binding legal ideas often come from the courts. Judges generally follow precedent. When
courts decide a case, they tend to apply the legal rules that other courts have used in similar
cases.

The principle that precedent is binding on later cases is called szare decisis, which means
“let the decision stand.” S7are decisis makes the law predictable and this, in turn, enables busi-
nesses and private citizens to plan intelligently.

It is important to note that precedent is binding only on /ower courts. For example, if
the Supreme Court decided a case in one way in 1965, it is under no obligation to follow
precedent if the same issue arises in 2020.

Sometimes, this is quite beneficial. In 1896, the Supreme Court decided (unbelievably)
that segregation—separating people by race in schools, hotels, public transportation, and
other public services—was legal under certain conditions.® In 1954, on the exact same issue,
the court changed its mind.’

In other circumstances, it is more difficult to see the value in breaking with an estab-
lished rule.

1-2d Court Orders

Judges have the authority to issue court orders that place binding obligations on specific peo-
ple or businesses. A court can both compel a party to and prohibit it from doing something.
An injunction is an example of a court order. Injunctions can require people to do things, like

8Plessy v. Ferguson, 163 U.S. 537 (1896).
9Brown v. Board of Education of Topeka, 347 U.S. 483 (1954).

Introduction to Law

Statute
A law created by a legislature
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10 UNIT 1 'The Legal Environment

Criminal law

Law that prohibits certain
behavior for the benefit of
society

Civil law
Law that regulates the rights
and duties between parties

perform on a contract or remove a nuisance. A judge might also issue an injunction to stop a
salesperson from using his former company’s client list or prevent a counterfeiter from sell-
ing fake goods. Courts have the authority to imprison or fine those who violate their orders.

1-2e Administrative Law

In a society as large and diverse as ours, the executive and legislative branches of govern-
ment cannot oversee all aspects of commerce. Congress passes statutes about air safety, but
U.S. senators do not stand around air traffic towers, serving coffee to keep everyone awake.
T'he executive branch establishes rules concerning how foreign
nationals enter the United States, but presidents are reluctant to
sit on the dock of the bay, watching the ships come in. Adminis-

US senators dO not Stand trative agencies do this day-to-day work.
. Most government agencies are created by Congress. Famil-
around air trafﬁc tOWCI'S, iar examples are the Environmental Protection Agency (EPA),
rvin ff k the Securities and Exchange Commission (SEC), and the Inter-
serv g coitee to eep nal Revenue Service (IRS), whose feelings are hurt if it does not
cveryonc awake, hear from you every April 15. Agencies have the power to create

laws called regulations.

1-2f Treaties

A treaty is an agreement between two or more sovereign countries. Treaties range in top-
ics from human rights and peace, to commerce and intellectual property. The Constitution
authorizes the president to make treaties, but these pacts must also be approved by the U.S.
Senate by a two-thirds vote. Once ratified, treaties are binding and have the force of federal
law. In 1994, the Senate ratified the North American Free Trade Agreement (NAF'TA), which
aimed to reduce trade barriers between the United States, Mexico, and Canada. NAFTA was
controversial then and remains so today—but it is the law of the land.

1-3 CLASSIFICATIONS

We have seen where law originated. Now we need to classify the various types of laws. First,
we distinguish between criminal and civil law. Then, we take a look at the intersection
between law and morality.

1-3a Criminal and Civil Law

It is a crime to embezzle money from a bank, to steal a car, and to sell cocaine. Criminal
law concerns behavior so threatening that society outlaws it altogether. Most criminal laws
are statutes, passed by Congress or a state legislature. The government itself prosecutes the
wrongdoer, regardless of what the bank president or car owner wants. A district attorney,
paid by the government, brings the case to court. The victim is not in charge of the case,
although she may appear as a witness. The government will seek to punish the defendant
with a prison sentence, a fine, or both. If there is a fine, the money goes to the state, not to
the injured party.

Civil law is different, and most of this book is about civil law. The civil law regulates the
rights and duties between parties. Tracy agrees in writing to lease you a 30,000-square-foot
store in her shopping mall. She now has a /ega/ duty to make the space available. But then
another tenant offers her more money, and she refuses to let you move in. Tracy has violated
her duty, but she has not committed a crime. The government will not prosecute the case. It
is up to you to file a civil lawsuit. Your case will be based on the common law of contract. You
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CHAPTER 1 Introduction to Law 1

will also seek equitable relief, namely, an injunction ordering Tracy not to lease to anyone
else. You should win the suit, and you will get your injunction and some monetary damages.
But Tracy will not go to jail.

Some conduct involves both civil and criminal law. Suppose Tracy is so upset over los-
ing the court case that she becomes drunk and causes a serious car accident. She has com-
mitted the crime of driving while intoxicated, and the state will prosecute. Tracy may be
fined or imprisoned. She has also committed negligence, and the injured party will file a
lawsuit against her, seeking money. We see civil and criminal law joined together again in
the Pub Zone case, later in the chapter.

1-3b Law and Morality

Law is different from morality, yet the two are obviously linked. There are many instances
when the law duplicates what all of us would regard as a moral position. It is negligent to text
while driving, and few would dispute the moral value of seeking to limit harm to others. And
the same holds with contract law: If the owner of land agrees in writing to sell property to a
buyer at a stated price, both the buyer and the seller must go through with the deal, and the
legal outcome matches our moral expectations.

On the other hand, we have had laws that we now clearly regard as immoral. At the turn
of the century, a factory owner could typically fire a worker for any reason at all—including,
for example, his religious or political views. It is immoral to fire a worker because she is
Jewish—and today the law prohibits it.

Finally, there are legal issues where the morality
is less clear. You are walking down a country lane and
notice a three-year-old child playing with matches
near a barn filled with hay. Are you obligated to inter-
vene? No, says the law, though many think that is
preposterous. (See Chapter 4, on common law, for
more about this topic.) A company buys property and
then discovers, buried under the ground, toxic waste
that will cost $300,000 to clean up. The original
owner has gone bankrupt. Should the new owner be
forced to pay for the cleanup? If the new owner fails
to pay for the job, who will? (See Chapter 40, on envi-
ronmental law, for more discussion on this issue.)

Chapter 2 further examines the bond between
law and morality, but our ethics discussion does
not end there. Throughout the text, you will find
ethics questions and features, like the one that
follows, that ask you to grapple with the moral , 5
dimensions of legal questions. Would you brea# the law to help an employee?

The season between Valentine’s Day and Mother’s Day is big business for the Colombian
flower industry. The country supplies 75 percent of all cut flowers sold in the United States
during these months.

Leo owns a flower production facility near Bogoté, Colombia, where he employs
hundreds of workers. He pays his workers less than $1 per hour, a rate consistent with
Colombian minimum-wage laws. Colombian law does not allow employees to work more

AR BBy >
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12 UNIT 1 The Legal Environment

than 56 hours per week, with various daily breaks. Employers must give minimum-wage
employees one rest day per week or face penalties.

Leo’s employees anxiously await the high season’s production increase and the chance
for overtime pay, which is 25 percent over the base rate. Many count on this extra money for
survival. Iris is one of Leo’s most loyal and efficient employees. This year, Iris has a serious
problem: Her daughter needs a complicated surgery that will cost more than $300, which is
more than Iris's monthly salary. If she does not pay for the surgery in advance, the girl will
likely die. To raise this large amount of money, Iris asks that Leo allow her to work 140 hours
a week during high season—that is, 20-hour days, 7 days a week. She is willing to work
through her breaks and give up her rest day, working through her exhaustion.

What are Leo’s legal and moral obligations? What would you do?

1-4 JURISPRUDENCE

We have had a glimpse of legal history and a summary of the present-day sources of American
Jurisprudence law. But what is law? T'hat question is the basis of a field known as jurisprudence. What is the
The philosophy of law real nature of law? Can there be such a thing as an “illegal” law?

1-4a Legal Positivism

Sovereign This philosophy can be simply stated: Law is what the sovereign says itis. The sovereign is the
The recognized political power, recognized political power whom citizens obey, so in the United States, both state and federal
whom citizens obey governments are sovereign. A legal positivist holds that whatever the sovereign declares to

be the law 7s the law, whether it is right or wrong.

The primary criticism of legal positivism is that it seems to leave no room for questions
of morality. A law permitting a factory owner to fire a worker because she is Catholic is surely
different from a law prohibiting arson. Do citizens in a democracy have a duty to consider
such differences? Consider the following example.

Most states allow citizens to pass laws directly at the ballot box, a process called vozer
referendum. California voters often do this, and during the 1990s, they passed one of the state’s
most controversial laws. Proposition 187 was designed to curb illegal immigration into the
state by eliminating social spending for undocumented aliens. Citizens debated the measure
fiercely but passed it by a large margin. One section of the new law forbade public schools
from educating illegal immigrants. The law obligated a principal to inquire into the immi-
gration status of all children enrolled in the school and to report undocumented students to
immigration authorities. Several San Diego school principals rejected the new rules, stating
that they would neither inquire into immigration status nor report undocumented aliens.
Their statements produced a heated response. Some San Diego residents castigated the
school officials as lawbreakers, claiming that:

® A school officer who knowingly disobeyed a law was setting a terrible example for
students, who would assume they were free to do the same;

e 'The principals were advocating permanent residence and a free education for any-
one able to evade our immigration laws; and

e The officials were scorning grassroots democracy by disregarding a law passed by
popular referendum.
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CHAPTER 1 Introduction to Law

Others applauded the principals’ position, asserting that:

® The referendum’s rules would transform school officials from educators into border
police, forcing them to cross-examine young children and their parents;

e The new law was foolish because it punished innocent children for violations com-
mitted by their parents; and

e QOur nation has long respected civil disobedience based on humanitarian ideals, and
these officials were providing moral leadership to the whole community.

Ultimately, no one had to decide whether to obey Proposition 187. A federal court ruled
that only Congress had the power to regulate immigration and that California’s attempt was
unconstitutional and void. The debate over immigration reform—and ethics—did not end,
however. It continues to be a thorny issue.

1-4b Natural Law

St. Thomas Aquinas (1225-74) answered the legal positivists even before they had spo-
ken. In his Summa Theologica, he argued that an unjust law is no law at all and need not be
obeyed. It is not enough that a sovereign makes a command. The law must have a moral
basis.

Where do we find the moral basis that would justify a law? Aquinas says that “good is
that which all things seek after.” Therefore, the fundamental rule of all laws is that “good
is to be done and promoted, and evil is to be avoided.” This sounds appealing, but also
vague. Exactly which laws promote good and which do not? Is it better to have a huge
corporation dominate a market or many smaller companies competing? Did the huge
company get that way by being better than its competitors? If Walmart moves into a rural
area, establishes a mammoth store, and sells inexpensive products, is that “good”? Yes, if
you are a consumer who cares only about prices. No, if you are the owner of a Main Street
store driven into bankruptcy. Maybe, if you are a resident who values small-town life but
wants lower prices.

1-4c Legal Realism

Legal realists take a very different tack. They claim it does not matter what is written as law.
What counts is who enforces that law and by what process it is enforced. All of us are biased
by issues such as income, education, family background, race, religion, and many other fac-
tors. These personal characteristics, they say, determine which contracts will be enforced
and which ignored, why some criminals receive harsh sentences while others get off lightly,
and so on.

Judge Jones hears a multimillion-dollar lawsuit involving an airplane crash. Was the air-
line negligent? The law is the same everywhere, but legal realists say that Jones’s background
will determine the outcome. If she spent 20 years representing insurance companies, she
will tend to favor the airline. If her law practice consisted of helping the “little guy,” she will
favor the plaintiff.

Other legal realists argue, more aggressively, that those in power use the machinery of
the law to perpetuate their control. The outcome of a given case will be determined by the
needs of those with money and political clout. A court puts “window dressing” on a decision,
they say, so that society thinks there are principles behind the law. A problem with legal real-
ism, however, is its denial that any lawmaker can overcome personal bias. Yet clearly some
do act unselfishly.
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14 UNIT 1 'The Legal Environment

Summary of Jurisprudence

Legal positivism Law is what the sovereign says.

Natural law An unjust law is no law at all.

Legal realism Who enforces the law counts more than what is in writing.

No one school of jurisprudence is likely to seem perfect. We urge you to keep the
different theories in mind as you read cases in this book. Ask yourself which school of thought
is the best fit for you.

15 WORKING WITH THE BOOK’S
FEATURES

In this section, we introduce a few of the book’s features and discuss how you can use them
effectively. We start with cases.

1-5a Analyzing a Case

A law case is the decision a court has made in a civil lawsuit or criminal prosecution. Cases
are the heart of the law and an important part of this book. Reading them effectively takes
practice. This chapter’s opening scenario is fictional, but the following real case involves a
similar situation. Who can be held liable for the assault? Let’s see.

Kuehn v. Pub Zone

364 N. J. Super. 301
Superior Court of New Jersey, 2003

Facts: Maria Kerkoulas owned the Pub Zone bar. She
knew that several motorcycle gangs frequented the tavern.
From her own experience tending bar and conversations
with city police, she knew that some of the gangs, includ-
ing the Pagans, were dangerous and prone to attack cus-
tomers for no reason. Kerkoulas posted a sign prohibiting
any motorcycle gangs from entering the bar while wearing
“colors,” that is, insignia of their gangs. She believed that
gangs without their colors were less prone to violence, and
experience proved her right.

Rhino, Backdraft, and several other Pagans, all wear-
ing colors, pushed their way past the tavern’s bouncer and
approached the bar. Although Kerkoulas saw their colors,
she allowed them to stay for one drink. They later moved
toward the back of the pub, and Kerkoulas believed they
were departing. In fact, they followed a customer named

Karl Kuehn to the men’s room, where, without any provo-
cation, they savagely beat him. Kuehn was knocked uncon-
scious and suffered brain hemorrhaging, disc herniation,
and numerous fractures of facial bones. He was forced to
undergo various surgeries, including eye reconstruction.

Although the government prosecuted Rhino and
Backdraft for their vicious assault, our case does not con-
cern that prosecution. Kuehn sued the Pub Zone, and that
is the case we will read. The jury awarded him $300,000
in damages. However, the trial court judge overruled the
jury’s verdict. He granted a judgment for the Pub Zone,
meaning that the tavern owed nothing. The judge ruled
that the pub’s owner could not have foreseen the attack
on Kuehn and had no duty to protect him from an outlaw
motorcycle gang. Kuehn appealed, and the appeals court’s
decision follows:
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Issue: Did the Pub Zone have a duty to protect Kuehn from
the Pagans’ attack?

Excerpts from Judge Payne’s Decision: Whether a duty
exists depends upon an evaluation of a number of factors
including the nature of the underlying risk of harm, that is,
its foreseeability and severity, the opportunity and ability
to exercise care to prevent the harm, the comparative inter-
ests of and the relationships between or among the parties,
and, ultimately, based on considerations of public policy
and fairness, the societal interest in the proposed solution.

Since the possessor [of a business] is not an insurer of
the visitor’s safety, he is ordinarily under no duty to exer-
cise any care until he knows or has reason to know that the
acts of the third person are occurring, or are about to occur.
He may, however, know or have reason to know, from past
experience, that there is a likelihood of conduct on the
part of third persons in general which is likely to endanger
the safety of the visitor, even though he has no reason to
expect it on the part of any particular individual.

We find the totality of the circumstances presented
in this case give rise to a duty on the part of the Pub Zone
to have taken reasonable precautions against the danger
posed by the Pagans as a group. In this case, there was no

Analysis
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reason to suspect any particular Pagan of violent conduct.
However, the gang was collectively known to Kerkou-
las to engage in random violence. Thus, Kerkoulas had
knowledge as the result of past experience and from other
sources that there was a likelihood of conduct on the part
of third persons in general that was likely to endanger
the safety of a patron at some unspecified future time. A
duty to take precautions against the endangering conduct
thus arose.

We do not regard our recognition of a duty in this case
to give rise to either strict or absolute liability on the part
of the Pub Zone. To fulfill its duty in this context, the Pub
Zone was merely required to employ “reasonable” safety
precautions. It already had in place a prohibition against
bikers who were wearing their colors, and that prohibition,
together with the practice of calling the police when a
breach occurred, had been effective in greatly diminishing
the occurrence of biker incidents on the premises. The evi-
dence establishes that the prohibition was not enforced on
the night at issue, that three Pagans were permitted entry
while wearing their colors, and the police were not called.
Once entry was achieved, the Pub Zone remained under a
duty to exercise reasonable precautions against an attack.

The jury’s verdict must therefore be reinstated.

Plaintiff

Let’s take it from the top. The case is called Kuehn v. Pub Zone. Karl Kuehn is the plaintiff,
the person who is suing. The Pub Zone is being sued and is called the defendant. In this
example, the plaintiff’s name happens to appear first, but that is not always true. When a
defendant loses a trial and files an appeal, some courts reverse the names of the parties. De/
Lago Partners v. Smith, a case discussed later in this chapter, is an example of this reversal.
In that case, the injured plaintiff Smith won at the lower court and the defendant Del Lago
appealed. Read the case closely to understand who is suing whom.

The next line gives the legal citation, which indicates where to find the case in a law
library. We explain in the footnote how to locate a book if you plan to do research.!

The Facts section provides a background to the lawsuit, written by the authors of this
text. The court’s own explanation of the facts is often many pages long and may involve

The party who is suing

Defendant
The party being sued

101f you want to do legal research, you need to know where to find particular legal decisions. A cita-
tion is the case’s “address,” which guides you to the official book in which it is published. Look, for
example, at Kuehn v. Pub Zone, which has this citation: 364 N. J. Super. 301, Superior Court of New
Jersey, 2003. The string of numbers identifies the volume and page of the official court reporter for the
state of New Jersey (N. J. Super) in which you can find the full text of this decision. New Jersey, like
most states, reports its law cases in a series of numbered volumes. This case appears in volume 364 of
the New Jersey Superior Court reporters. If you go to a law library and find that book, you can then
turn to page 301 and—uvoi/a!—you have the case. Because some of the cases in this text are so new, the
official books that will eventually contain them have not yet been published, so their citations will be
incomplete. In this event, we also give you an alternate “address” where you can find the full case. Most
cases are now available online. Your professor or librarian can show you how to find them electronically.
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UNIT 1 The Legal Environment

complex matters irrelevant to the subject covered in this book, so we relate only what is
necessary. This section usually includes some mention of what happened at the trial court.
Lawsuits always begin in a trial court. The losing party often appeals to a court of appeals,
and it is usually an appeals court decision that we are reading. The trial judge ruled in favor
of Pub Zone, but later, in the decision we are reading, Kuehn wins.

"T'he Issue section is very important. It tells you what the court had to decide—and also
why you are reading the case. In giving its decision, a court may digress. If you keep in mind
the issue and relate the court’s discussion to it, you will not get lost.

Excerpts from Judge Payne’s Decision begins the court’s discussion. This is called the 4o/d-
ing, meaning a statement of who wins and who loses. The holding also includes the court’s
rationale, which is the reasoning behind the decision.

The holding that we provide is an edited version of the court’s own language. Some
judges write clear, forceful prose; others do not. Either way, their words give you an authentic
feel for how judges think and rule, so we bring it to you in the original. Occasionally we use
brackets ([ ]) to substitute our language for that of the court, either to condense or to clarify.
Notice the brackets in the second paragraph of the Pub Zone decision. Judge Payne explains
the point at much greater length, so we have condensed some of his writing into the phrase
“of a business.”

We omit a great deal. A court’s opinion may be 3 pages long, or it may be 75. We do
not use ellipses (...) to indicate these deletions because there is more taken out than kept
in, and we want the text to be clean. When a court quotes an earlier decision verbatim but
clearly adopts those words as its own, we generally delete the quotation marks, as well as
the citation to the earlier case. If you are curious about the full holding, you can always
look it up.

Let us look at a few of Judge Payne’s points. The holding begins with a discussion of
duty. The court explains that whether one person (or bar) owes a duty to protect another
depends on several factors, including whether the harm could be foreseen, how serious the
injury could be, and whether there was an opportunity to prevent it.

Judge Payne then points out that the owner of a business is not an insurer of a visitor’s
safety. Typically, the owner has a duty to a visitor oz/y if he has a reason to know that some
harm is likely to occur. How would a merchant know that? Based on the character of the
business, suggests the judge, or the owner’s experience with particular people.

The judge then applies this general rule to the facts of this case. He concludes that
the Pub Zone did, in fact, have a duty to protect Kuehn from the Pagans’ attack. Based on
Kerkoulas’s experience, and warnings received from the police, she knew that the gang was
dangerous and should have foreseen that admitting them in their “colors” greatly increased
the chance of an attack.

Next, the court points out that it is not requiring the Pub Zone to guarantee everyone’s
safety. The bar was merely obligated to do a reasonable job. The prohibition on colors was
a good idea, and calling the police had also proven effective. The problem, of course, was
that in this case Kerkoulas ignored her own rule about gang insignia and failed to call
the police.

Based on all the evidence, the jury’s finding of liability was reasonable, and its verdict
must be reinstated. In other words, Kuehn, who lost at the trial, wins on appeal. What the
court has done is to reverse the lower court’s decision, meaning to turn the loser into the win-
ner. In other cases, we will see an appellate court remand the case, meaning it sends the case
back down to the lower court for additional steps. Or the appellate court could affirm the
lower court’s decision, meaning it leaves the case unchanged.
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CHAPTER 1 Introduction to Law

1-5b Exam Strategy

"This feature gives you practice analyzing cases the way lawyers do—and the way yo# must
on tests. Law exams are different from most others because you must determine the issue
from the facts provided. Too frequently, students faced with a law exam forget that the ques-
tions relate to the issues in the text and those discussed in class. Understandably, students
new to law may focus on the wrong information in the problem or rely on material learned
elsewhere. Exam Strategy features teach you to figure out exactly what issue is at stake, and
then guide your analysis in a logical, consistent manner. Here is an example relating to the
element of “duty,” which the court discussed in the Pub Zone case.

EXAMStrategy

Question: The Big Red Traveling (BRT) Carnival is in town. Tony arrives at 8:00 p.m.,
parks in the lot—and is robbed at gunpoint by a man who beats him and escapes with
his money. There are several police officers on the carnival grounds, but no officer is in
the parking lot at the time of the robbery. Tony sues, claiming that brighter lighting and
more police in the lot would have prevented the robbery. There has never before been
any violent crime—robbery, beating, or otherwise—at any BR'T' Carnival. BRT' claims it
had no duty to protect Tony from this harm. Who is likely to win?

Strategy: Begin by isolating the legal issue. What are the parties disputing? They are
debating whether BRT had a duty to protect Tony from an armed robbery committed by
a stranger. Now ask yourself: How do courts decide whether a business has a duty to pre-
vent this kind of harm? The Pub Zone case provides our answer. A business owner is not
an ensurer of the visitor’s safety. The owner generally has no duty to protect a customer
from the criminal act of a third party unless the owner knows the harm is occurring or
could foresee it is about to happen. (In Pub Zone, the business owner knew of the gang’s
violent history and could have foreseen the assault.) Now apply that rule to the facts of
this case.

Result: There has never been a violent attack of any kind at a BRT Carnival. BRT can-
not foresee this robbery and has no duty to protect against it. The carnival wins.

1-5¢ You Be the Judge

Many cases involve difficult decisions for juries and judges. Often both parties have legiti-
mate, opposing arguments. Most chapters in this book have a feature called “You Be the
Judge,” in which we present the facts of a case but not the court’s holding.

We offer you two opposing arguments based on the kinds of claims the lawyers made in
court. We leave it up to you to debate and decide which position is stronger or to add your
own arguments to those given.

The following case is another negligence lawsuit, with issues that overlap those of the
Pub Zone case. This time the court confronts a fight in a hotel bar that caused a young man
permanent brain damage. The victim sued the owner of the hotel, claiming that its employ-
ees were partly responsible for the injuries—even though they did not participate in the
brawl. Could the hotel be held legally responsible? You be the judge.
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18 UNIT 1 'The Legal Environment

You Be the Judge

Del Lago Partners, Inc. v. Smith

307 S.W. 3D 762
Supreme Court of Texas, 2010

Facts: It was late night at the Del Lago hotel bar. Bradley
Smith and 40 of his closest fraternity brothers had been
partying there for hours. Around midnight, guests from
a wedding party made a rowdy entrance. One of Smith’s
friends brashly hit on a young woman in the wedding party,
infuriating her date. Verbal confrontations ensued. For the
next 90 minutes, the fraternity members and the wed-
ding party exchanged escalating curses and threats, while
the bartender looked on and served drinks. Until ... the
inevitable occurred. Punches were thrown. Before Smith
knew it, someone placed him in a headlock and threw him
against a wall.

As dozens fought, the bar manager fumbled to call
hotel security, but realized he did not even have the phone
number. When security eventually arrived, the free-for-all
had ended ... and Smith had suffered a fractured skull,
among other serious injuries.

Smith sued Del Lago for negligence. He argued that
the hotel was liable because it knew that the brawl was
imminent and could have easily prevented it by calling
security or ejecting the angry drunks. The lower court
agreed. The hotel appealed.

You Be the Judge: Did the hotel have a duty to protect Smith

from imminent assault?

Argument for the Plaintiff-Appellant (Hotel): Your
honors, my client did nothing wrong. The Del Lago staff
did not create the danger. Smith was a grown man who

drank voluntarily and joined the fight knowing that he
was at risk for injury. The hotel did not owe a duty to
somecone who engages in such reckless behavior. And
let’s face it: Accidents happen, especially at a bar late
at night. Moreover, a bar owner cannot possibly monitor
the words exchanged between patrons that may lead to
a fight.

The law has developed sensibly. People are left to
decide for themselves whether to jump into a dangerous
situation. Smith made his decision, and Del Lago should
not be held accountable for his poor choices.

Argument for the Defendant-Appellee (Smith): Your
honors, Del Lago had a moral and legal duty to protect its
guests from this obvious and imminent assault. When a
business has knowledge of something that poses an unrea-
sonable risk of harm to its patrons, it has a duty to take rea-
sonable action to reduce or eliminate that risk. The hotel
knew that a fight was going to break out and should have
taken the proper precautions to protect guests from that
foreseeable danger.

During the 90 minutes of escalating tensions, the
bar staff continued to serve alcohol, ignored the blatant
risks, and did not even call security. When the bar staff
finally decided to call for help, they did not even have the
number. It was too little, too late. The establishment had
already breached its duty of care to protect its guests from
foreseeable harm.

CHAPTER CONCLUSION

We depend on the law to give us a stable nation and economy, a fair society, a safe place to live
and work. These worthy goals have occupied ancient kings and twenty-first-century law-
makers alike. But while law is a vital tool for crafting the society we want, there are no easy
answers about how to create it. In a democracy, we all participate in the crafting. Legal rules
control us, yet we create them. A working knowledge of the law can help build a successful

carcer—and a solid democracy.
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EXAM REVIEW

1. THE FEDERAL SYSTEM Our federal system of government means that
law comes from a national government in Washington, D.C., and from 50 state
governments.

2. LEGAL HISTORY The history of law foreshadows many current legal issues,
including mediation, partnership liability, the jury system, the role of witnesses,
the special value placed on land, and the idea of precedent.

3. PRIMARY SOURCES OF LAW  The primary sources of contemporary law

arc:

e United States Constitution and state constitutions;
e Statutes, which are drafted by legislatures;

e Common law, which is the body of cases decided by judges as they follow earlier
cases, known as precedent;

e Court orders, which place obligations on specific people or companies;

e Administrative law, which are the rules and decisions made by federal and state
administrative agencies; and

e 'Treaties and agreements between the United States and foreign nations.

EXAMStrategy

Question: The stock market crash of 1929 and the Great Depression that fol-
lowed were caused, in part, because so many investors blindly put their money
into stocks they knew nothing about. During the 1920s, it was often impossible for
an investor to find out what a corporation was planning to do with its money, who
was running the corporation, and many other vital things. Congress responded by
passing the Securities Act of 1933, which required a corporation to divulge more
information about itself before it could seek money for a new stock issue. What
kind of law did Congress create?

Strategy: What is the question seeking? The question asks you which #ype of law
Congress created when it passed the 1933 Securities Act. What are the primary
kinds of law? Administrative law consists of rules passed by agencies. Congress

is not a federal agency. Common law is the body of cases decided by judges.
Congress is not a judge. Statutes are laws passed by legislatures. Congress is a
legislature. (See the “Result”at the end of this Exam Review section.)

4. CRIMINAL AND CIVIL LAW  Criminal law concerns behavior so threaten-
ing to society that it is outlawed altogether. Civil law deals with duties and dis-
putes between parties, not with outlawed behavior.
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EXAMStrategy

Question: Bill and Diane are hiking in the woods. Diane walks down a hill to
fetch fresh water. Bill meets a stranger who introduces herself as Katrina. Bill sells
a kilo of cocaine to Katrina who then flashes a badge and mentions how much she
enjoys her job at the Drug Enforcement Agency. Diane, heading back to camp
with the water, meets Freddy, a motorist whose car has overheated. Freddy is late
for a meeting where he expects to make a $30 million profit; he’s desperate for
water for his car. He promises to pay Diane $500 tomorrow if she will give him the
pail of water, which she does. The next day, Bill is in jail and Freddy refuses to pay
for Diane’s water. Explain the criminal law/civil law distinction and what it means
to Bill and Diane. Who will do what to whom, with what results?

Strategy: You are asked to distinguish between criminal and civil law. What is the
difference? The criminal law concerns behavior that threatens society and is there-
fore outlawed. The government prosecutes the defendant. Civil law deals with the
rights and duties between parties. One party files a suit against the other. Apply
those different standards to these facts. (See the “Result” at the end of this Exam
Review section.)

5. JURISPRUDENCE Jurisprudence is concerned with the basic nature of law.
Three theories of jurisprudence are:

e Legal positivism: The law is what the sovereign says it is.
e Natural law: An unjust law is no law at all.

e [.egal realism: Who enforces the law is more important than what the law says.

3. Result: The Securities Act of 1933 is a statute.

4. Result: The government will prosecute Bill for dealing in drugs. If convicted, he will go
to prison. The government will take no interest in Diane’s dispute. However, if she chooses,
she may sue Freddy for $500, the amount he promised her for the water. In that civil law-
suit, a court will decide whether Freddy must pay what he promised; however, even if
Freddy loses, he will not go to jail.

RESULTS

MULTIPLE-CHOICE QUESTIONS

1. The United States Constitution is among the finest legal accomplishments in the
history of the world. Which of the following influenced Ben Franklin, Thomas
Jefterson, and the rest of the Founding Fathers?

I. English common-law principles
II. The Iroquois’ system of federalism
(a) Only1
(b) Only II
(c) BothIandII
(d) Neither I nor I1
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2. Which of the following parts of the modern legal system are “borrowed” from
medieval England?

(a) Jury trials
(b) Special rules for selling land
(c) Following precedent
(d) All of these

3. Union organizers at a hospital wanted to distribute leaflets to potential union
members, but hospital rules prohibited leafleting in areas of patient care, hallways,
cafeterias, and any areas open to the public. The National Labor Relations Board
(NLRB), a government agency, ruled that these restrictions violated the law and

ordered the hospital to permit the activities in the cafeteria and coffee shop. What
kind of law was NLLRB creating?

(a) A statute
(b) Common law
(¢) A constitutional amendment

(d) Administrative regulation

4. For a statute to become law, Congress must pass it by a:
I. Majority vote in the House
I1. Majority vote in the Senate
ITI. Two-thirds vote in the House, but only if the president has first vetoed it
IV. Two-thirds vote in the Senate, but only if the president has first vetoed it
(a) JustIandII
(b) JustIIl and IV
(¢) All of these
(d) None of these
5. Dr. Martin Luther King, Jr., wrote “An unjust law is no law at all.” As such,

“One has ... a moral responsibility to disobey unjust laws.” Dr. King’s view is
an example of:

(a) legal realism.
(b) jurisprudence.
(c) legal positivism.

(d) natural law.

CASE QUESTIONS

1. Lance, who is a hacker, stole 15,000 credit card numbers and sold them on the
black market, making millions. Police caught Lance, and two legal actions fol-
lowed, one civil and one criminal. Who will be responsible for bringing the civil
case? What will be the outcome if the jury believes that LLance was responsible for
identity thefts? Who will be responsible for bringing the criminal case? What will
be the outcome if the jury believes that Lance stole the numbers?
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2. As The Oculist’s Case indicates, the medical profession has faced a large number of
lawsuits for centuries. In Texas, a law provides that, so long as a doctor was not
reckless and did not intentionally harm a patient, recovery for “pain and suffering”
is limited to $750,000. In many other states, no such limit exists. If a patient will
suffer a lifetime of pain after a botched operation, for example, he might recover
millions in compensation. Which rule seems more sensible to you—the “Texas”
rule or the alternative?

3. YOUBE THE JUDGE WRITING PROBLEM Should trials be televised? Here
are a few arguments on both sides of the issue. You be the judge. Arguments against
live television coverage: We have tried this experiment and it has failed. Trials fall
into two categories: those that create great public interest and those that do not. No
one watches dull trials, so we do not need to broadcast them. The few trials that
are interesting have all become circuses. Judges and lawyers have shown that they
cannot resist the temptation to play to the camera. Trials are supposed to be about
justice, not entertainment. If a citizen seriously wants to follow a case, she can do
it by reading the daily newspaper. Arguments for live television coverage: It is true
that some televised trials have been unseemly affairs, but that is the fault of the
presiding judges, not the media. Indeed, one of the virtues of television coverage
is that millions of people now understand that we have a lot of incompetent people
running our courtrooms. T'he proper response is to train judges to run a tight trial by
prohibiting grandstanding by lawyers. Access to accurate information is the founda-
tion on which a democracy is built, and we must not eliminate a source of valuable
data just because some judges are ill-trained or otherwise incompetent.

4. Leslie Bergh and his two brothers, Milton and Raymond, formed a partnership to
help build a fancy saloon and dance hall in Evanston, Wyoming. Later, Leslie met
with his friend and drinking buddy, John Mills, and tricked Mills into investing in
the saloon. Leslie did not tell Mills that no one else was investing cash or that the
entire enterprise was already bankrupt. Mills remortgaged his home and invested
$150,000 in the saloon—and lost every penny of it. Mills sued all three partners
for fraud. Milton and Raymond defended on the grounds that they did not com-
mit the fraud; only Leslie did. The defendants lost. Was that fair? By holding them
liable, what general idea did the court rely on? What Anglo-Saxon legal custom did
the ruling resemble?

5. The father of an American woman killed in the Paris terrorist attacks sued Twitter,
Facebook, and YouTube, alleging the sites knowingly allowed ISIS terrorists
to recruit members, raise money, and spread extremist propaganda. The sites
defended themselves by saying that their policies prohibit terrorist recruitment
and that, when alerted to it, they quickly remove offending videos. What type of
lawsuit is this—criminal or civil? What responsibilities, if any, should social media
sites have for the spread of terrorism?

DISCUSSION QUESTIONS

1. In the 1980s, the Supreme Court ruled that it is legal for protesters to burn the
American flag. This activity counts as free speech under the Constitution. If the
Court hears a new flag-burning case in this decade, should it consider changing its
ruling or should it follow precedent? Is following past precedent something that
seems sensible to you: always, usually, sometimes, rarely, or never?
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2. When should a business be held legally responsible for customer safety? Consider
the following statements, and consider the degree to which you agree or disagree.

® A business should keep customers safe from its own employees.
e A business should keep customers safe from other customers.

® A business should keep customers safe from themselves. (Example: By refusing
to serve alcohol to a visibly intoxicated customer.)

e A business should keep people outside its own establishment safe if it is reason-
able to do so.

3. In his most famous novel, Tke Red and the Black, French author Stendhal
(1783-1842) wrote: “There is no such thing as ‘natural law’: This expression is noth-
ing but old nonsense. Prior to laws, what is natural is only the strength of the lion,
or the need of the creature suffering from hunger or cold, in short, need.” What do
you think? Does legal positivism or legal realism seem more sensible to you?

4. Before becoming a Supreme Court justice, Sonia Sotomayor stated in a speech to
students: “I would hope that a wise Latina woman with the richness of her experi-
ences would more often than not reach a better conclusion than a white male who
hasn’t lived that life.” During her Senate confirmation proceedings, this statement
was heavily probed and criticized. One senator said that the focus of the hearings
was to determine whether Judge Sotomayor would “decide cases based only on
the law as made by the people and their elected representatives, not on personal
feelings or politics.” (Sotomayor convinced many of her critics because the Senate
confirmed her by a vote of 68-31.) Should judges ignore their life experiences and
feelings when making judicial decisions?

5. The late Supreme Court Justice Antonin Scalia argued that because courts are not
elected representative bodies, they have no business determining certain critical
social issues. He wrote:

Judges are selected precisely for their skill as lawyers; whether they reflect the
policy views of a particular constituency is not (or should not be) relevant. Not
surprisingly then, the Federal Judiciary is hardly a cross-section of America.
Take, for example, this Court, which consists of only nine men and women, all
of them successful lawyers who studied at Harvard or Yale LLaw School. Four

of the nine are natives of New York City. Eight of them grew up in east- and
west-coast States. Only one hails from the vast expanse in-between. Not a single
Southwesterner or even, to tell the truth, a genuine Westerner (California does
not count). Not a single evangelical Christian (a group that comprises about

one quarter of Americans), or even a Protestant of any denomination. To allow
[an important social issue] to be considered and resolved by a select, patrician,
highly unrepresentative panel of nine is to violate a principle even more funda-
mental than no taxation without representation: no social transformation without
representation.

Do you agree?
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ETHICS AND
CORPORATE
SOCIAL RESPONSIBILITY

‘HEI_LJVHO

Eating is one of life’s most fundamental needs and greatest pleasures. Yet all around the
world many people go to bed hungry. Food companies have played an important role in
reducing hunger by producing vast quantities of food cheaply. So much food, so cheaply

that, in America, one in three adults and one in five children are obese. Some critics

argue that food companies bear responsibility for this overeating because they make

their products 700 alluring. Many processed food products are harmful calorie bombs of

fat, sugar, and salt, which, in excess, are linked to heart

disease, diabetes, and cancer. What obligation do food pro- Man}’ processed food
ducers and restaurants have to their customers? After all, products are harmful
no one is forcing anyone to eat. Do any of the following

n . . calorie bombs.
examples cross the line into unethical behavior?

1. Increasing addiction. Food with high levels of fat, sugar, and salt not only tastes
better, but it is also more addictive.! Food producers hire neuroscientists who
perform MRIs on consumers to gauge the precise level of these ingredients that
will create the most powerful cravings, the so-called “bliss point.” For example,
in some Prego tomato sauces, sugar is the second most important ingredient after
tomatoes, with two heaping teaspoons of sugar in a small serving.?

2. Increasing size and calories. Over the last 30 years, the portion size and number of
calories served at fast-food restaurants has increased substantially.* Uno Chicago

1Researchers report that rats find Oreo cookies as addictive as cocaine. And they like the creamy middle best too. Valerie
Strauss, “Rats Find Oreos as Addictive as Cocaine,” Washington Post, October 18, 2013.
2To find nutritional information on this or other products, search the internet for the name of the product with the word
“ et ”

nutrition.

3The size of entrees has increased by 25 percent, and the number of calories by 12 percent. For desserts, size is up by
37 percent and calories by 46 percent. Although the portion size of sides has declined slightly (8%), the number of calories
has gone up (21%). Megan A. McCrory, Allen G. Harbaugh, Sarah Appeadu, and Susan B. Roberts. “Fast-Food Offerings
in the United States in 1986, 1991, and 2016 Show Large Increases in Food Variety, Portion Size, Dietary Energy, and
Selected Micronutrients,” Journal of the Academy of Nutrition and Dietetics, June 2019, vol. 119, issue 6: 923-933.
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Grill serves a macaroni and cheese dish that, by itself, provides more
than two-thirds of the calories that a moderately active man should
eat in one day and almost three times the amount of saturated fat.
But this dish is at least food. Dunkin’ Donuts offers a Frozen Caramel
Coffee Coolatta with more than one-third the calories that an adult
male should have in a day and 50 percent more saturated fat. Of
course, these items are even worse choices for women and children.

3. Targeting children. For decades, tobacco companies took what they
had learned selling cigarettes to children and used it to market sug-
ary drinks such as Kool-Aid, Hawaiian Punch, and Capri Sun to this
vulnerable market. Hawaiian Punch was originally a cocktail mixer
tfor adults but after R] Reynolds purchased the drink, the company
conducted extensive research to find out which colors and flavors
appealed most to children. The company also featured a cartoon
character, Punchy, because it was “the best salesman the beverage
has ever had.”* Although these drinks are now owned by food cor-
porations, they are still marketed with campaigns designed to reach
very young children.’

4. Packaging products to look healthier. Drinks that contain no fruit
juice are sold in packages splashed with pictures of fruit. Containers
are tall because customers perceive that taller packages have fewer
calories than wider ones and, therefore, they eat more of the product.®
Candy bars are given a green calorie label because food with green
labels is perceived to be healthier than those labeled in red.’

5. Funding dubious science. Both the soft drink and sugar industries
generously fund scientific research. Is that good news? Studies they
have financed are much more likely to find that there is no
connection between sodas and weight gain.® Similarly, a nonprofit
founded and funded by Coca-Cola supports scientists who argue

4Andrew Jacobs, “How Big Tobacco Hooked Children on Sugary Drinks,” New Yor# Times, March 14,
2019.

5Kim H. Nguyen, Stanton A. Glantz, Casey N. Palmer, Laura A. Schmidt. “Tobacco Industry Involve-
ment in Children’s Sugary Drinks Market,” British Medical Journal, March 2019, vol. 364: 1736.

6Jieun Koo and Kwanho Suk, “The Effect of Package Shape on Calorie Estimation,” Inrernational
Journal of Research in Marketing, December 2016, vol. 33, issue 4: 856-867.

TJonathon P. Schuldt, “Does Green Mean Healthy?: Nutrition Label Color Affects Perceptions of
Healthfulness,” Health Communication, 2013, vol. 28, issue 8: 814-821.

8Maira Bes-Rastrollo, Matthias B. Schulze, Miguel Ruiz-Canela, and Miguel A. Martinez-Gonzalez,
“Financial Conflicts of Interest and Reporting Bias Regarding the Association between Sugar-

Sweetened Beverages and Weight Gain: A Systematic Review of Systematic Reviews,” PLOS Medicine,
December 31, 2013, vol. 10, issue 12: e1001578. http://dx.doi.org/10.1371/journal.pmed.1001578.
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Ethics
How people should behave

Ethics decision

Any choice about how a person
should behave that is based on
a sense of right and wrong

Life Principles
The rules by which you live
your life

that exercise is more important than calorie-cutting in losing weight.
They make this argument despite evidence that eating less is much
more effective in weight loss than exercising more. On average,
Americans exercise only 17 minutes a day. How likely is it that
everyone who drinks a Coke will go out and walk the three miles it
would take to burn off those calories?’

6. Targeting poorer countries. Because of health concerns,
consumption of sweetened soft drinks in the United States is
declining. In response, soda companies have dramatically increased
their marketing budgets in lower-income countries, such as Brazil
and China.'” Indeed, the research institute funded by Coca-Cola
now operates in 17 countries. In China, it shares space and staff with
the government agency that is charged with combatting obesity.

2.1 WHY STUDY ETHICS?

This text, for the most part, covers legal ideas. The law dictates how a person must behave.
This chapter examines ethics, or how people should behave. Any choice about how a person
should behave that is based on a sense of right and wrong is an ethics decision. T'his chapter
explores ethics dilemmas that commonly arise in workplaces and presents tools for making
decisions when the law does not require or prohibit any particular choice.

If a person is intent on lying, cheating, and stealing his way through a career, then he
is unlikely to be dissuaded by anything in this or any other course. But for the majority of
people who want to do the right thing, it is useful to study new ways of recognizing and
dealing with difficult problems.

Laws represent society’s view of basic ethics rules. And most people agree that certain
activities such as murder, assault, and fraud are wrong. However, laws may permit behavior
that some feel is wrong, and it may criminalize acts that others feel are right. For example,
assisted suicide is legal in some states. While some people believe it is wrong under all
circumstances, others think it is the right thing to do for someone suffering horribly from a
terminal illness. Likewise, some people feel it is ethical to hire undocumented immigrants,
even when doing so is a violation of federal law.

In this chapter, the usual legal cases are replaced by ethics cases with discussion ques-
tions. In some of these cases, reasonable people may disagree about the right thing to do. In
others, the right answer is obvious, but actually doing it is difficult. These cases give you the
opportunity to practice applying your values to the types of ethics issues you will face in your
life. It is also important during class discussions for you to hear different points of view. In
your career, you will work with and manage a variety of people, so it is useful to have insight
into different perspectives on ethics.

We also hope that hearing these various points of view will help you develop your own
Life Principles. These principles are the rules by which you live your life. As we will see,
research shows that people who think about the right rules for living are less likely to do wrong.

9Anahad O’Connor, “Coca-Cola Funds Scientists Who Shift Blame for Obesity Away from Bad Diets,”
New York Times, August 9, 2015.

10Andrew Jacobs, “A Shadowy Industry Group Shapes Food Policy Around the World,” New York
Times, September 16, 2019.
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