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Notice to Instructors

The authors have prepared a compilation of teaching materials for classroom
use (see below) that is available in electronic format free of charge for instruc-
tors who adopt this Student Version as a required text. In addition, we have a
website supporting the Student Edition (as well as the full 6th Edition of The
Law of Higher Education) that is accessible to both instructors and students;
it includes new developments, clarifications, and errata that update and sup-
plement the 6th Edition and the Student Version. We have also prepared an
Instructor’s Manual that provides suggestions on using the Student Version as
a course text and on organizing and teaching higher education law courses.
It is available, only to instructors, on the website. This website is hosted by
the National Association of College and University Attorneys (NACUA) and
is available at https://www.nacua.org/resource-library/resources-by-type/the-
law-of-higher-education-6th-edition. The teaching materials, Cases, Problems,
and Materials for Use with the Law of Higher Education, Fifth Edition, Student
Version, is for instructors and students in courses on higher education law
or administration, as well as for leaders and participants in workshops that
address higher education legal issues. These teaching materials include court
opinions carefully edited by the authors and keyed to the Student Version, notes
and questions about the cases, short problems designed to elicit discussion on
particular issues, a series of “large-scale” problems suitable for role playing,
and guidelines for analyzing and answering all the problems. Cases, Problems,
and Materials (Student Version) is published by NACUA (which also hosts the
website for the Student Version and the full 6th Edition) and is available both
in electronic format that can be downloaded from NACUA’s website (https://
www.nacua.org/resource-library/resources-by-type/the-law-of-higher-
education-6th-edition) and in hard copies that may be purchased at cost
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Vi Notice to Instructors

from NACUA. Any instructor who has adopted the Student Version as a required
course text may download a copy of Cases, Problems, and Materials, or selected
portions of it, free of charge and reproduce the materials for distribution to the
students in the course. No other reproduction, distribution, or transmission is
permitted. For hard copies, direct inquiries and orders to:

Assistant Director of Legal Resources

National Association of College and University Attorneys
Suite 620, One Dupont Circle, NW

Washington, D.C. 20036

(202) 833-8390; Fax (202) 296-8379

Further instructions for downloading or purchasing Cases, Problems, and

Materials are on the NACUA Web site (https://www.nacua.org/resource-
library/resources-by-type/the-law-of-higher-education-6th-edition).
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Notice of Website and Periodic Supplements
for the Student Version

The authors, in cooperation with the publisher, have made arrangements for
two types of periodic updates for the Student Version (and the full 6th Edition)
of The Law of Higher Education. First, the National Association of College and
University Attorneys (NACUA) has generously agreed to host a website for the
Student Version and the full 6th Edition to provide periodic postings of new
developments and clarifications that update and supplement both books. This
website is available to all readers and may be accessed through the NACUA
website (https://www.nacua.org/resource-library/resources-by-type/the-law-
of-higher-education-6th-edition). These updating services are intended as a
response to the law’s dynamism—to the rapid and frequent change that occurs
as courts, legislatures, government agencies, and private organizations develop
new requirements, revise or eliminate old requirements, and devise new ways
to regulate and influence institutions of higher education.
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1/30/2020 1:59:38 PM



Kaplin271918_ffirs03.indd 8 @ 1/30/2020 1:59:38 PM



Contents

Notice to Instructors v
Notice of Website and Periodic Supplements for the Student Version vii

Crosswalk for the Student Version and The Law of Higher Education,
Sixth Edition xix

Preface xxxi

Acknowledgments xxxix

The Authors xli

General Introduction: The Study of Higher Education Law  xlv
A. The Universe of Education Law  xlv

The Governance of Higher Education xlvii

Sources of Higher Education Law  xlvii

The Legal Relationships Within Institutions of Higher Education xlviii

The Law/Policy Distinction i

The U.S. Legal System As It Relates to Higher Education Law i

m Mg o

PART ONE PERSPECTIVES AND FOUNDATIONS 1

1 Overview of Higher Education Law 3
Section 1.1 How Far the Law Reaches and How Loudly It Speaks 3

Section 1.2 Evolution of Higher Education Law 9

ix

Kaplin271918_ftoc.indd 9 @ 1/30/2020 9:33:46 PM



X Contents

Section 1.3 The Governance of Higher Education 11
1.3.1 Basic concepts and distinctions 11
1.3.2 Internal governance 13
1.3.3 External governance 15

Section 1.4 Sources of Higher Education Law 18
1.4.1 Overview 18
1.4.2 External sources of law 18
1.4.2.1 Federal and state constitutions 18
1.4.2.2 Statutes 19
1.4.2.3 Administrative rules and regulations 19
1.4.2.4 State common law 20
1.4.2.5 Foreign and international law 21
1.4.3 Internal sources of law 21
1.4.3.1 Institutional rules and regulations 21
1.4.3.2 Institutional contracts 22
1.4.3.3 Academic custom and usage 22
1.4.4 The role of case law 25
1.4.5 Researching case law 26

Section 1.5 The Public-Private Dichotomy 26
1.5.1 Overview 26
1.5.2 The state action doctrine 28
1.5.2.1 When private postsecondary institutions may be engaged in
state action 28
1.5.2.2 When students, employees, and others may be engaged in
state action 35
1.5.3 Other bases for legal rights in private institutions 38

Section 1.6 Religion and the Public-Private Dichotomy 40

1.6.1 Overview 40

1.6.2 Religious autonomy rights of religious institutions and their
personnel 41

1.6.3 Government support for religious institutions and their students and
faculty members 45

1.6.4 Religious autonomy rights of individuals in public postsecondary
institutions 52

Section 1.7 The Relationship Between Law and Policy 56

2 Legal Planning and Dispute Resolution 61

Section 2.1 Legal Liability 61
2.1.1 Overview 061
2.1.2 Types of liability 62
2.1.3 Agency law 62
2.1.4 Enforcement mechanisms 63
2.1.5 Remedies for legal violations 64
2.1.6 Avoiding legal liability 64
2.1.7 Treatment law and preventive law 64

Section 2.2 Litigation in the Courts 66
2.2.1 Overview 66
2.2.2 Judicial (academic) deference 67
2.2.3 Managing litigation and the threat of litigation 73

Kaplin271918_ftoc.indd 10 @

1/30/2020 9:33:46 PM



Contents X1

Section 2.3 Alternative Dispute Resolution 74
2.3.1 Overview 74
2.3.2 Types of ADR 75
2.3.3 Applications to colleges and universities 78

Section 2.4 Institutional Management of Liability Risk 82
2.4.1 Overview and suggestions 82
2.4.2 Risk management strategies 83
2.4.3 Enterprise risk management 86

PART TWO THE COLLEGE AND ITS GOVERNING BOARD AND STAFF 87
3 The College’s Authority and Liability 89

Section 3.1 The Question of Authority 89
3.1.1 Overview 89
3.1.2 Trustee authority 93

Section 3.2 Institutional Tort Liability 93

3.2.1 Overview 93

3.2.2 Negligence 98
3.2.2.1 Overview 98
3.2.2.2 Premises liability 101
3.2.2.3 Liability for injuries related to on-campus instruction 105
3.2.2.4 Liability for injuries in off-campus courses 108
3.2.2.5 Liability for cocurricular and social activities 112
3.2.2.6 Student suicide 115

3.2.3 Educational malpractice and related claims 119

3.2.4 Defamation 121

Section 3.3 Institutional Contract Liability 125

Section 3.4 Institutional Liability for Violating Federal Constitutional Rights (Section
1983 Liability) 130
3.4.1 Overview 130
3.4.2 Eleventh Amendment immunity 132

4 The College and Its Employees 137
Section 4.1 Overview of Employment Relationships 137

Section 4.2 Employment Contracts 140
4.2.1 Defining the contract 140
4.2.2 The at-will doctrine 140

Section 4.3 Collective Bargaining 141
4.3.1 Overview 141
4.3.2 The public-private dichotomy in collective bargaining 142
4.3.3 Collective bargaining and antidiscrimination laws 142

Section 4.4 Personal Liability of Employees 146
4.4.1 Overview 146
4.4.2 Tort liability 147
4.4.2.1 Overview 147
4.4.2.2 Negligence 148
4.4.2.3 Defamation 150
4.4.3 Contract liability 154

Kaplin271918_ftoc.indd 11 @

1/30/2020 9:33:46 PM



Xii Contents

4.4.4 Constitutional liability (personal liability under Section 1983) 155
4.4.4.1 Qualified immunity 155
4.4.4.2 Issues on the merits: State-created dangers 158

Section 4.5 Employment Discrimination 162
4.5.1 Overview: The interplay of statutes, regulations, and constitutional
protections 162
4.5.2 Sources of law 164
4.5.2.1 Title VIl 164
4.5.2.2 Equal Pay Act 177
4.5.2.3 TitleIX 180
4.5.2.4 Section 1981 181
4.5.2.5 Americans with Disabilities Act and Rehabilitation
Act of 1973 182
4.5.2.6 Age Discrimination in Employment Act 188
4.5.2.7 Constitutional prohibitions against employment
discrimination 190
4.5.2.8 Executive Orders 11246 and 11375 193
4.5.2.9 Laws prohibiting sexual orientation discrimination 194
4.5.2.10 Laws prohibiting transgender discrimination 197

Section 4.6 Affirmative Action 201
4.6.1 Overview 201
4.6.2 Affirmative action under Title VII 203
4.6.3 Affirmative action under the equal protection clause 207
4.6.4 State regulation of affirmative action 211
4.6.5 Conclusions 212

Section 4.7 Application of Nondiscrimination Laws to Religious Institutions 213

PART THREE THE COLLEGE AND ITS FACULTY 221

5 Special Issues in Faculty Employment 223
Section 5.1 Overview 223

Section 5.2 Faculty Contracts 224
5.2.1 Overview 224
5.2.2 Academic custom and usage 229
5.2.3 Part-time faculty 231
5.2.4 Contracts in religious institutions 233

Section 5.3 Faculty Collective Bargaining 239

Section 5.4 Application of Nondiscrimination Laws to Faculty Employment
Decisions 245
5.4.1 Overview 245
5.4.2 Judicial deference and remedies for tenure denial 246

Section 5.5 Affirmative Action in Faculty Employment Decisions 255

Section 5.6 Standards and Criteria for Faculty Personnel Decisions 260
5.6.1 General principles 260
5.6.2 Terminations of tenure for cause 262
5.6.3 Denial of tenure 266

Section 5.7 Procedures for Faculty Employment Decisions 271
5.7.1 General principles 271
5.7.2 The public faculty member’s right to constitutional due process 274

Kaplin271918_ftoc.indd 12 @

1/30/2020 9:33:47 PM



Kaplin271918_ftoc.indd 13

5.7.2.1 Overview 274
5.7.2.2 Nonrenewal of contracts 275
5.7.2.3 Denial of tenure 279
5.7.2.4 Termination of tenure 283
5.7.3 The private faculty member’s procedural rights 290

6 Faculty Academic Freedom and Freedom of Expression 295

Section 6.1 General Concepts and Principles 295

6.1.1 Faculty freedom of expression in general 295
6.1.2 Other constitutional rights supporting faculty freedom

of expression 296
6.1.3 Academic freedom: Basic concepts and distinctions 298
6.1.4 Professional versus legal concepts of academic freedom 300
6.1.5 The foundational constitutional law cases 303
6.1.6 External versus internal restraints on academic freedom 310
6.1.7 "Institutional" academic freedom 312
6.1.8 "International" academic freedom 314

Section 6.2 Academic Freedom in Teaching 323

6.2.1 Ingeneral 323

6.2.2 The classroom 326
6.2.3 Grading 341

6.2.4 Private institutions 345

Section 6.3 Academic Freedom in Research and Publication 347

Section 6.4 Academic Freedom in Religious Colleges and Universities 356

PART FOUR THE COLLEGE AND ITS STUDENTS 361

7 The Student-Institution Relationship 363
Section 7.1 The Legal Status of Students 363

7.1.1 Overview 363

7.1.2 The age of majority 364

7.1.3 The contractual rights of students 365

7.1.4 Student academic freedom 373

7.1.5 Students’ legal relationships with other students 391

Section 7.2 Admissions 392

7.2.1 Basic legal requirements 392
7.2.2 Arbitrariness 394
7.2.3 The contract theory 396
7.2.4 The principle of nondiscrimination 397
7.2.4.1 Race 397
7.2.4.2 Sex 402
7.2.4.3 Disability 407
7.2.4.4 Age 412
7.2.4.5 Immigration status 413
7.2.5 Affirmative action programs 417
7.2.6  Readmission 447

Section 7.3 Financial Aid 449

7.3.1 General principles 449
7.3.2 Federal programs 453
7.3.3 Nondiscrimination 458

Contents Xiii

1/30/2020 9:33:47 PM



Xiv Contents

8

Kaplin271918_ftoc.indd 14

7.3.4 Affirmative action in financial aid programs 460

7.3.5 Discrimination against noncitizens 465
7.3.5.1 Documented (immigrant and nonimmigrant) students
7.3.5.2 Undocumented students 469

Section 7.4 Student Housing 473
7.4.1 Overview 473
7.4.2 Discrimination claims 475
7.4.3 Searches and seizures 484

Section 7.5 Campus Computer Networks 492
7.5.1 Freedom of speech 492
7.5.2 Right to privacy 501
7.5.3 Liability issues 504

Section 7.6 Campus Security 507
7.6.1 Security officers 507
7.6.2 Protecting students against violent crime 512
7.6.3 Federal statutes and campus security 517

Section 7.7 Other Support Services 522
7.7.1 Overview 522
7.7.2  Services for students with disabilities 522
7.7.3 Services for international students 524

Section 7.8 Student Records 527
7.8.1 Family Educational Rights and Privacy Act (FERPA) 527
7.8.2 Statelaw 533

Student Academic Issues 545
Section 8.1 Qverview 545
Section 8.2 Grading and Academic Standards 546

Section 8.3 Online Programs 555
8.3.1 Overview 555
8.3.2 Student legal claims about online programs 556

Section 8.4 Academic Accommodations for Students with Disabilities 558
8.4.1 Overview 558
8.4.2 Requests for programmatic or other accommodations 562
8.4.2.1 Domestic programs 562
8.4.2.2 Study abroad programs 573
8.4.2.3 Online programs 574

Section 8.5 Sexual Harassment of Students by Faculty Members 577

Section 8.6 Academic Dismissals and Other Academic Sanctions 599
8.6.1 CQverview 599
8.6.2 Contract issues and fiduciary duty issues 600
8.6.3 Constitutional issues 603
8.6.4 Discrimination issues 610
8.6.5 Procedures for academic sanctions 614
8.6.5.1 Public institutions 614
8.6.5.2 Private institutions 618

465

1/30/2020 9:33:47 PM



Kaplin271918_ftoc.indd 15

10

Contents XV

Student Disciplinary Issues 621

Section 9.1 Disciplinary and Grievance Systems 621
9.1.1 Overview 621
9.1.2 Establishment of systems 622
9.1.3 Codes of student conduct 623
9.1.4 Judicial systems 629

Section 9.2 Disciplinary Rules and Regulations 634
9.2.1 OQverview 634
9.2.2 Public institutions 634
9.2.3 Private institutions 637
9.2.4 Disciplining students with mental disorders 638

Section 9.3 Procedures for Suspension, Dismissal, and Other Sanctions 641
9.3.1 Overview 641
9.3.2 Public institutions: Disciplinary sanctions 642
9.3.2.1 Overview 0642
9.3.2.2 Notice 647
9.3.2.3 Hearing 648
9.3.3 Private institutions 652

Section 9.4 Student Protests and Freedom of Speech 656
9.4.1 Student free speech in general 656
9.4.2 The "public forum" concept 659
9.4.3 Regulation of student protest 665
9.4.4  Prior approval of protest activities 673
9.4.5 Posters and leaflets 675
9.4.6  Protests in the classroom 678

Section 9.5 Speech Codes and the Problem of Hate Speech 679
9.5.1 Hate speech and the campus 679
9.5.2 The case law on hate speech and speech codes 681
9.5.3 Guidelines for dealing with hate speech on campus 689

Rights and Responsibilities of Student Organizations and
Their Members 693

Section 10.1 Student Organizations 693
10.1.1 The right to organize 693
10.1.2 The right not to join, or associate, or subsidize 700
10.1.3 Mandatory student activities fees 701
10.1.4 Principle of nondiscrimination 708
10.1.5 Religious activities 720

Section 10.2 Fraternities and Sororities 729
10.2.1 Overview 729
10.2.2 Institutional recognition and regulation of fraternal organizations 730
10.2.3 Institutional liability for the acts of fraternal organizations 738

Section 10.3 The Student Press 742
10.3.1 General principles 742
10.3.2 Mandatory student fee allocations to student publications 744
10.3.3 Permissible scope of institutional regulation 745
10.3.4 Advertising in student publications 753
10.3.5 Obscenity 756

1/30/2020 9:33:47 PM



XVi Contents

10.3.6 Libel 757
10.3.7 Obscenity and libel in private institutions 761

Section 10.4 Athletic Teams and Clubs 762
10.4.1 General principles 762
10.4.2 Athletes’ due process rights 763
10.4.3 Athletes’ freedom of speech 765
10.4.4 Pertinent statutory law 768
10.4.5 Athletic scholarships 769
10.4.6 Sex discrimination 774
10.4.7 Discrimination on the basis of disability 789
10.4.8 Drug testing 791
10.4.9 Tort liability for athletic injuries 797

PART FIVE THE COLLEGE AND THE OUTSIDE WORLD 805
11 The College and Government 807

Section 11.1 Local Government Regulation 807
11.1.1 Overview of local government regulation 807
11.1.2 Trespass statutes and ordinances, and related campus regulations 812
11.1.3 Relations with local police 822

Section 11.2 State Government Regulation 824

11.2.1 Overview 824

11.2.2  State provision of public postsecondary education 828

11.2.3 State chartering and licensure of private postsecondary
institutions 830

11.2.4  Other state regulatory laws affecting postsecondary education
programs 834
11.2.4.1 Laws on gun possession 834

Section 11.3 Federal Government Regulation 838
11.3.1 Overview of federal constitutional powers over education 838
11.3.2  Federal regulation of postsecondary education 840
11.3.2.1 Overview 840
11.3.2.2 Regulation of research 842
11.3.2.3 Regulation of intellectual property 842

Section 11.4 Federal Aid-to-Education Programs 850
11.4.1 Functions and history 850
11.4.2 Legal structure of federal aid programs 851

Section 11.5 Civil Rights Compliance 853

11.5.1 General considerations 853

11.5.2 Title VI 854

11.5.3 Title IX 861
11.5.3.1 Overview 861
11.5.3.2 Title IX and peer sexual harassment 866
11.5.3.3 Claims by accusing students 869
11.5.3.4 Claims by accused students 874

11.5.4 Section 504 of the Rehabilitation Act 879

11.5.5 Coverage of unintentional discrimination 883

12 The College and External Private Entities 887

Section 12.1 The Education Associations 887
12.1.1 Overview of the education associations 887
12.1.2 Accrediting agencies 890
12.1.3 Athletic associations and conferences 893

Kaplin271918_ftoc.indd 16 @

1/30/2020 9:33:47 PM



Kaplin271918_ftoc.indd 17

Contents XVii

Section 12.2 Business Partners 894
12.2.1 Research collaboration 894
12.2.2 The research agreement 897

APPENDICES

A. Constitution of the United States of America: Provisions of Particular
Interest to Postsecondary Education 905

B. The American Court System 911
C. Reading and Analyzing Court Opinions 915
D. Glossary of Legal Terms 919

Bibliography 927

Statute Index 939

Case Index 945

Subject Index 969

1/30/2020 9:33:47 PM



Kaplin271918_ftoc.indd 18 @ 1/30/2020 9:33:47 PM



Crosswalk for the
Student Version and The Law
of Higher Education,
Sixth Edition

the Student Version to the parallel section or sections in The Law of

Higher Education, Sixth Edition. Since LHE 6th is a larger work (2 vol-
umes), it contains more citations of resources and more case examples than the
Student Version. This additional material in LHE 6th may be useful to instruc-
tors preparing classes and to students engaging in research or independent
study. In addition, LHE 6th includes various sections covering topics—usually
specialized topics of primary interest to practitioners—that are not treated in the
Student Version. Although these additional sections in LHE 6th are not shown
on this crosswalk, interested readers may view the entire Table of Contents of
LHE 6th by going to the NACUA website that supports LHE 6th and the Student
Version (see “Notice of webSite and Periodic Supplements,” previously in the
front matter).

The crosswalk below directs interested readers from particular sections of

Xix
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Much as it takes a village to raise a child (a saying of obscure origin), it takes

an “academical village” (Thomas Jefferson’s phrase) to raise a book—at least

a book such as this that arises from, and whose purpose is to serve, a national
(and now international) academic community. This Student Version of the
sixth edition is dedicated to all those members of our academical village,
especially the instructors and students, who in numerous and varied ways

have helped raise this book from its origins through this sixth edition, and this

Student Version, and to all those members who will face the great challenges of

law and policy that will shape higher education’s future.

XXixX
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Preface

Operating the colleges and universities of today presents a multitude of chal-
lenges for their leaders and personnel. Often the issues they face involve
institutional policy, but with continually increasing frequency they have legal
implications as well. For example:

e A staff member may decide to become a whistleblower and assert that
another college employee is violating the law. If the complaining staff
member’s performance has been problematic, and “just cause” exists for
dismissal, may the college discharge the whistleblowing staff member?

® A tenured faculty member may have been accused of sexually harassing
a student by requiring the student to complete a project that the student
finds offensive. What standards and processes should be used to deter-
mine whether the faculty member should be discharged, disciplined, or
reprimanded?

e A student religious organization may approach the dean of students
seeking recognition or an allocation from the fund for student activi-
ties. If membership is limited to students of a particular faith, or if the
student organization does not admit gays or lesbians, how should the
administration respond?

e A group of students petitions the administration to develop a “hate
speech” code because they believe it will reduce the number of bias
incidents on campus. Can a public institution enforce such a provision?

XXXi

30-01-2020 14:14:42



XXXil Preface

® A wealthy alumna may call the vice president for student affairs and
offer to make a multi-million dollar donation for scholarships on the
condition that they be awarded only to African American students from
disadvantaged families. Can and should the vice president accept the
donation and follow the potential donor’s wishes?

To assist students and instructors who wish to study, research, or teach
about issues such as these, and innumerable others, we have prepared this Stu-
dent Version of our two-volume work, The Law of Higher Education, 6th Edition
(“LHE oth” or “full 6th Edition”). The Student Version provides foundational
information, in-depth analysis, and practical suggestions on a wide array of
legal issues faced by public and private institutions. The discussions draw upon
pertinent court opinions, constitutional provisions, statutes, administrative reg-
ulations, and related developments. In order to enhance readability and keep
the Student Version of manageable size, we have only occasionally included
text or footnote citations to resources for further study and research, such as
selected journal articles, books, and websites. We have, however, included a
bibliography of such resources at the end of this book. In addition, we have
created a convenient crosswalk from the various sections of the Student Version
to the corresponding sections of the full 6th Edition, which are chockfull of text
citations, footnotes, and annotated bibliographies (at the end of each chapter)
that will be highly useful for any student or instructor seeking such resources.
The crosswalk appears in the front matter of this book.

How the Student Version Was Developed

We have designed this special edition of LHE 6th for use in higher education
law and higher education administration courses. Guided by our own experi-
ences teaching courses and workshops in higher education law, and by the
suggestions of teaching colleagues, we have selected the topics from the full
6th Edition that we believe are of greatest importance and interest to students
of higher education law and their instructors. We have given primary consid-
eration to the significance of the topic for the development of higher educa-
tion law and policy, the topic’s currency or timelessness for administrators
of colleges and universities, and its usefulness in illustrating particular legal
problems or the application of particular legal principles. The issues we have
emphasized for each topic are usually ones that administrators, faculty mem-
bers, or students could encounter at virtually any institution of higher educa-
tion in the country (or, sometimes, in the world). In developing these issues,
we have focused not only on the applicable law but also on pertinent policy
considerations and on implications for practice.

We had to make difficult choices about which topics to omit or to treat much
less expansively than they were treated in the full 6th Edition. For example,
we included most of the topics and discussion in the chapters from the full
6th Edition involving institutional liability for tort claims, faculty employment
issues, academic freedom, student affairs, and academic issues concerning
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students. On the other hand, we omitted many of the topics and discussions
involving the employment of administrators and staff members. We also omit-
ted most of the full 6th Edition’s discussion of government regulation of higher
education—although we retained overviews of each level of government and
illustrative examples of regulatory activities at each level. For the federal gov-
ernment, for example, we retained a discussion of federal copyright law and a
discussion of federal civil rights laws (such as Title IX) prohibiting discrimina-
tion in programs that receive federal funding. Similarly, we omitted most of the
material in the full 6th Edition that discusses the various private educational
associations, in particular the American Association of University Professors
(AAUP), the accrediting agencies, and the intercollegiate athletics associations
and most of the material on college and university relationships with the busi-
ness world. But we retained overviews and illustrative examples for each of
these topics. (The material on the AAUP is in Section 6.1.3.) Researchers inter-
ested in further information on topics or issues that we have compressed are
invited to consult the crosswalk to LHE 6th; and to consult the Table of Con-
tents of LHE 6th for topics we have omitted from the Student Version.

Besides re-editing and reorganizing the materials that we have adapted from
LHE 6th, we have updated these materials to account for the most important
developments occurring from the press deadline for LHE 6th to the press dead-
line for this Student Version; and we occasionally have made small insertions
of new material to capture points of particular interest to students. In addition,
we have prepared numerous study aids designed specifically for students and
instructors, and integrated them into this book. These enhancements are:

¢ Introductory materials, titled “General Introduction to the Study of
Higher Education Law,” that lay the foundation for, and facilitate the
study of, the subject matter, and also include a section providing guid-
ance for students who do not have background or training in the law.

e An appendix (Appendix B) that provides an overview of the American
system of courts and highlights key distinctions between federal and
state courts, and between trial and appellate courts.

e Another appendix (Appendix C) that provides practical guidelines for
reading and analyzing judicial opinions.

e Another appendix (Appendix D) that presents a glossary of legal terms
used in this book.

e Overviews at the beginning of chapters (in italics) that introduce the
topics and concepts to be addressed in each chapter.

e Figures spread throughout the book that illustrate particular legal con-
cepts and distinctions.

e A crosswalk (in the front matter) connecting each section in the Student
Version to the corresponding section in the full 6¢th Edition and designed
for readers who may seek additional discussion, cases, or bibliographi-
cal resources available in LHE 6th.
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In addition to these study aids that are incorporated into this Student Ver-
sion, we have also prepared a separate volume of edited cases and practice
problems, keyed to the Student Version, which is available to instructors for
distribution to students. (See “Notice to Instructors” in the front matter.)

Developments in Higher Education Law Since the Publication
of the Fifth Edition

In the six years since publication of the fifth edition and then its updates,
many new and newly complex legal concerns have arisen on America’s
campuses—from the ever-greater and more complex implications of the explo-
sion in social media on faculty and student conduct and rights, to the con-
tinuing challenges to affirmative action in admissions and financial aid, to the
membership practices of student religious organizations in the context of insti-
tutions’ nondiscrimination policies, to the clash between faculty and “insti-
tutional” academic freedom, to the rights of intercollegiate athletes. Indeed,
it is difficult to identify any other entities—including large corporations and
government agencies—that are subject to as great an array of legal require-
ments as colleges and universities are. To serve the needs occasioned by this
continual growth of the law, this Student Version of LHE 6th retains the mate-
rial of continuing legal currency from the Sth Edition of LHE, that is within the
parameters we have set out above. We reorganized and re-edited this material
to accommodate the deletion of old and the addition of new developments and
to maximize clarity and accessibility. To this base, we added considerable new
material: more than one-third of the material in the 12 chapters of the Student
Version did not appear in earlier editions of The Law of Higher Education. This
new material integrates pertinent new developments and insights regarding
topics in the earlier editions and introduces numerous new topics and issues
not covered in earlier editions.

Like the full 6th Edition, this Student Version covers all of nonprofit post-
secondary education—from the large state university to the small private
liberal arts college, from the graduate and professional school to the commu-
nity college and vocational and technical institution, and from the traditional
campus-based program to the innovative off-campus or multistate program,
and to distance learning as well. The Student Version also reflects the same
perspective as the full 6th Edition and earlier editions on the intersection of law
and education. As described in the preface to the Ist Edition:

The law has arrived on the campus. Sometimes it has been a beacon, at other
times a blanket of ground fog. But even in its murkiness, the law has not come
“on little cat feet,” like Carl Sandburg’s “Fog”; nor has it sat silently on its
haunches; nor will it soon move on. It has come noisily and sometimes has
stumbled. And even in its imperfections, the law has spoken forcefully and
meaningfully to the higher education community and will continue to do so.
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Organization and Content of the Student Version

We have organized this Student Version into 12 chapters. These chapters are in
turn organized into five parts: (1) Perspectives and Foundations; (2) The Col-
lege and Its Governing Board and Staff; (3) The College and Its Faculty; (4) The
College and Its Students; and (5) The College and the Outside World. In turn,
we have divided these five parts into 12 chapters. Each chapter is divided into
numerous sections and subsections with their own titles.

Chapter 1 provides a framework for understanding and integrating what is
presented in subsequent chapters and a perspective for assimilating future legal
developments. Chapter 2 addresses foundational concepts concerning legal lia-
bility, preventive law, and the processes of litigation and alternative dispute
resolution. Chapters 3 through 10 develop the legal concepts and issues that
define the internal relationships among the various members of the campus
community and address the law’s impact on particular roles, functions, and
responsibilities of students, faculty members, and trustees and administrators.
Chapter 11 is concerned with the postsecondary institution’s external relation-
ships with government at the federal, state, and local levels. This chapter exam-
ines broad questions of governmental power and process that cut across all the
internal relationships and administrative functions considered in Chapters 3
through 10. Chapter 12 also deals with the institution’s external relationships,
but the relationships are those with the private sector rather than with gov-
ernment. This chapter explores the various national and regional education
associations with which postsecondary institutions interact, as well as the vari-
ous research ventures that institutions engage in with private entities from the
commercial world.

Prior to the first chapter, we have included a General Introduction with six
sections. After the last chapter, we have included a bibliography of resources
for research and independent study, as well as four appendices containing vari-
ous study aids.

A Note on Nomenclature

The Student Version uses the terms “higher education” and “postsecondary
education” to refer to education that follows a high school (or K-12) education.
Usually, these terms are used interchangeably; but occasionally “postsecond-
ary education” is used as the broader of the two terms, encompassing formal
post-high school education programs whether or not they build on academic
subjects studied in high school or are considered to be “advanced” studies
of academic subjects. Similarly, this book uses the terms “higher education
institution,” “postsecondary institution,” “college,” and “university” to refer
to the institutions and programs that provide post-high school (or post-K-12)
education. These terms are also usually used interchangeably; but occasionally
“postsecondary institution” is used in the broader sense suggested above, and

» o«
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occasionally “college” is used to connote an academic unit within a university
or an independent institution that emphasizes two-year or four-year under-
graduate programs. The context generally makes clear when we intend a more
specific meaning and are not using the above terms interchangeably.

The term “public institution” generally means an educational institution
operated under the auspices of a state, county, or occasionally a city, gov-
ernment. The term “private institution” means a nongovernmental, nonprofit,
or proprietary educational institution. The term “religious institution” encom-
passes a private educational institution that is operated by a church or other
sectarian organization (a “sectarian institution”), or is otherwise formally affili-
ated with a church or sectarian organization (a “religiously affiliated institu-
tion”), as well as an institution that has no affiliation with an outside religious
organization but nevertheless proclaims a religious mission and is guided by
religious values.

Recommendations for Using the Student Version
and Keeping Up-to-Date

There are some precautions to keep in mind when using this book. The legal
analyses throughout the book, and the practical suggestions, are not adapted
to the law of any particular state or to the circumstances prevailing at any par-
ticular postsecondary institution. The book is not a substitute for the advice
of legal counsel, nor a substitute for further research into the particular legal
authorities and factual circumstances that pertain to any legal problem that an
institution, administrator, student, or faculty member may face in real life. Nor
is the book necessarily the latest word on the law. There is a saying among law-
yers that “the law must be stable and yet it cannot stand still” (Roscoe Pound,
Interpretations of Legal History, p. 1 (1923)), and the law moves especially fast
in its applications to postsecondary education. Thus, we suggest that instruc-
tors and students keep abreast of ongoing developments concerning the topics
and issues in this book. Various aids (described below) are available for this
purpose.

First, we maintain a website, hosted by the National Association of College
and University Attorneys (NACUA), Washington, D.C. (www.nacua.org), on
which we announce or post pertinent new developments, keying them to this
Student Version as well as to the full 6th Edition. For further information on
the website and the supplements, see page vii in the front matter of this book.

Next, there is another, very helpful, website: the Campus Legal Informa-
tion Clearinghouse (CLIC), http://counsel.cua.edu, operated by the General
Counsel’s Office at The Catholic University of America in conjunction with the
American Council on Education, that includes information on recent devel-
opments, especially federal statutory and federal agency developments. In
addition, there is a legal reporter that reprints new court opinions on higher
education law and provides commentary on recent developments: West’s Edu-
cation Law Reporter, published biweekly by Thomson/West Publishing Com-
pany, St. Paul, Minnesota.
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For news reporting of current events in higher education generally, but par-
ticularly for substantial coverage of legal developments, instructors or students
may wish to consult the Chronicle of Higher Education, published weekly in
hard copy and daily online (http://www.chronicle.com); or Inside Higher Ed.,
published daily online (http://insidehighered.com).

Other resources will be helpful not only for keeping abreast of recent
developments but also for identifying pertinent research. Higher Education
Abstracts provides information on conference papers, journal articles, and
government and association reports; it is published quarterly by the Clare-
mont Graduate School, Claremont, California (https://onlinelibrary.wiley.com/
journal/21501092). The database of the Educational Resources Information
Center (ERIC) (http://www.eric.ed.gov), sponsored by the U.S. Department
of Education, performs a similar service encompassing books, monographs,
research reports, conference papers and proceedings, bibliographies, legislative
materials, dissertations, and journal articles on higher education. In addition,
the THELG monograph series published each year by the Institute for Higher
Education Law and Governance, University of Houston Law Center, provides
papers on a wide variety of research projects and timely topics.

Two specialty journals provide extended legal analysis on recent develop-
ments as well as classical concerns: the Journal of College and University Law,
published quarterly by the National Association of College and University
Attorneys (NACUA) and focusing exclusively on postsecondary education; and
the Journal of Law and Education, which covers elementary and secondary as
well as postsecondary education, and is published quarterly by Jefferson Law
Book Company, Cincinnati, Ohio.

Endnote

Although the specific goal of this Student Version is to support the effective
teaching and learning of higher education law, its broader goal is much the
same as the goal for the full 6th Edition and its predecessor editions, as set
out in their prefaces. This goal is to provide a base for the debate concerning
law’s role on campus; for effective relationships between administrators and
their counsel; and for improved understanding between the academic and legal
worlds. The challenge of our age is not to remove the law from the campus
or to marginalize it. The law is here to stay, and it will be more a beacon and
less a fog. The challenge is for law and higher education to accommodate one
another, preserving the best values of each for the mutual benefit of both. Just
as academia benefits from the understanding and respect of the legal commu-
nity, so law benefits from the understanding and respect of academia.

August 2019

William A. Kaplin, Winchester, VA
Barbara A. Lee, New Brunswick, NJ
Neal H. Hutchens, Oxford, MS
Jacob H. Rooksby, Spokane, WA
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General Introduction:
The Study of Higher Education Law

In the study of higher education law, as with most learning, it is important to
begin with a foundation on which to build. This General Introduction to the
Student Version, combined with Chapter 1 that follows, provides this founda-
tion. The materials in the General Introduction have two purposes: (1) to intro-
duce, illustrate, and integrate particular foundational matters that are discussed
in greater depth in Chapter 1; and (2) to help students to develop a framework
for organizing their thinking about, and integrating, the materials that are con-
tained in the succeeding chapters of this book.

A. The Universe of Education Law

Higher education is part of a broader universe of education law. This universe
encompasses not only the law regarding higher and other postsecondary edu-
cation but also the law regarding “lower” education, that is, elementary and
secondary education (K-12) as well as preschool education.! These “higher”
and “lower” sectors can be further divided into public education and private
education sectors, as indicated in Figure 1.1, thus producing a universe of four
dquadrants: public higher education, public lower education, private higher
education, and private lower education. Finally, the private education quad-
rants can be subdivided into private education provided by secular institu-
tions and private education provided by religious institutions, as Figure 1.1 also
indicates. Each sector displayed in Figure 1.1 is legally distinct from the other
sectors. The boundary lines within the education law universe thus represent
important legal distinctions—distinctions undergirding legal analysis of educa-
tion law problems. (For an example, see State ex rel. Gallwey v. Grimm, 48 P.3d

'For resources on elementary/secondary education, see Victoria Dodd, Practical Education Law
for the Twenty-First Century, (2d ed., Carolina Academic Press, 2010); Ronna Greff Schneider, Edu-
cation Law: First Amendment, Due Process and Discrimination Litigation (Thomson/West, 2004);
and William Valente & Christina Valente, Law in the Schools (6th ed., Prentice-Hall, 2004).
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Figure I.1 The Education Law Universe

274, 279-84 (Wash. S. Ct., 2002) [state constitution’s restriction on state fund-
ing of “schools” does not apply to higher education].) Because the applicable
sources of law (Section 1.4 of this book), the legal reasoning, and the results
or conclusions reached may differ from one sector to another, it is important to
begin analysis of each judicial opinion by determining the sector of the educa-
tion law universe with which it deals. Similarly, when first approaching a new
issue or problem, it is important to ascertain its location within this universe.

In a higher education law course, therefore, one would ask: Does this case
or problem deal with public higher education or with private higher education?
(See Section 1.5 of this book for discussion of this distinction.) If it is private
higher education, then one would ask: Does this case or problem deal with
secular higher education or with religious higher education? (See Section 1.6
for discussion of this distinction.) To further expand understanding, one
could also ask whether the problem or case would be reasoned or resolved
differently—and why—if it had involved private rather than public (or public
rather than private) higher education, or had involved religious rather than sec-
ular (or secular rather than religious) higher education. Finally, for the broadest
perspective, one might ask whether the case or problem would be reasoned
or resolved differently if it had involved lower education rather than higher
education.

These distinctions and their significance in various contexts are emphasized
throughout the Student Version.
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B. The Governance of Higher Education

Early in the study of higher education law, attention should be given to the
governance of higher education, that is, the structures and processes by which
higher education institutions are governed. As more fully explained in Sec-
tion 1.3 of this book, the concept of governance can be divided into two
categories: internal governance (that is, within the institution) and external
governance (that is, external to the institution); and external governance, in
turn, may be further divided into two subcategories: public external govern-
ance (that is, by government) and private external governance (that is, by pri-
vate associations).

A focus on governance is important to the student of higher education
law because, as also explained in Section 1.3, “[g]overnance structures and
processes provide the legal and administrative context within which issues
and disputes arise” and “the framework within which parties seek to resolve
problems and disputes.” Since the structures and processes for higher edu-
cation governance differ markedly from those for elementary and secondary
education, the basic boundary line in the “Education Law Universe” (Sec-
tion A above) is equally applicable to matters of governance. Similarly, the
boundary lines between public and private higher education institutions, and
between private secular and private religious institutions, also indicate parallel
distinctions in the governance of higher education. Thus, just as the law may
vary from one sector to another of the education law universe, the governance
structures and processes may vary as well. Whenever one is analyzing a legal
problem or reading a judicial opinion, therefore, it is helpful to begin not only
by determining the sector of the universe within which the problem or case
falls but also by identifying the particular governance structure or process from
which the problem or case arose and through which it might be (or might have
been) resolved.

C. Sources of Higher Education Law

As a keystone of their internal governance systems, higher educational institu-
tions create “internal law” that delineates authority and rights, and embodies
the rules and procedures, by which institutions govern themselves. There are
three main sources of internal law: institutional rules and regulations (Sec-
tion 1.4.3.1 of this book), institutional contracts (Section 1.4.3.2), and aca-
demic custom and usage (Section 1.4.3.3). Circumscribing this internal law
is the external law (here, public external law) created by the federal govern-
ment and state and local governments through their own governance processes
(Section 1.4.2). These sources of law, and the interrelations among them,
are another factor to consider—along with the education law universe sec-
tors (Section A above) and the governance structures and processes (Section B
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Figure 1.2 The External Law Circumscribing the Internal Law

above)—when reading judicial opinions or analyzing problems in higher edu-
cation law. It will be helpful, therefore, to identify the pertinent source(s) of
law that provide(s) the basis for the judicial opinion or that can be used to
analyze the problem. Figure 1.2 depicts the various sources of law and the order
in which each source “trumps” other sources. Each ring of law in the figure is
superior to the other rings that are farther inside and inferior to the other rings
of law that are farther outside. Thus, when there is inconsistency or conflict
between two applicable sources of law, the law in the ring farthest from the
center will prevail.

D. The Legal Relationships Within Institutions
of Higher Education

The internal governance of an institution of higher education (see Section
B above) is generally the responsibility of the board of trustees or board of
regents (see Section 3.1 of this book). The board, as the entity vested with the
institution’s legal authority, has legal relationships with the institution’s offic-
ers, administrators, and staff members; with its faculty members; and with its
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Figure I.3 Internal Legal Relationships in Higher Education Institutions

students. Each relationship encompasses both questions of authority (usually
the board’s [or institution’s] authority) and questions of rights (usually the
rights of officers, administrators, and staff, of faculty members, or of students).
In turn, there are legal relationships among the institution’s officers, admin-
istrators, and staff; its faculty members; and its students. These are the three
“secondary relationships” depicted in Figure 1.3.> The secondary relationships
also encompass both questions of authority and questions of rights. (For an
interesting example of such secondary relationships, see Woodruff v. Ohman,
29 Fed. Appx. 337, 162 Ed. Law Rep. 707 (6th Cir. 2002), and 166 Fed. Appx.
212 (6th Cir. 2006) [faculty member/staff member conflict].)

The three primary legal relationships depicted in Figure 1.3 typically are the
primary focus of higher education law. Chapters 3 and 4 of the Student Ver-
sion focus on the legal relationships between the institution (board) and its
officers, administrators, and staff. Chapters 5 and 6 focus on the legal relation-
ships between the institution (board) and its faculty; and Chapters 7 through 10
focus on the legal relationship between the institution (board) and students.
In addition, the institution has legal relationships with the outside world—for

*Faculty members also have legal relationships with other faculty members, as students do with
other students, and as officers, administrators, and staff members do with other officers, admin-
istrators, and staff. These additional secondary relationships are not depicted in Figure I.3. For an
illustrative discussion of student-to-student relationships, see Section 7.1.5 of this book.
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example, with government agencies, private education associations, and cor-
porate research partners and other commercial entities. These external rela-
tionships are depicted in Figure 1.4 and are addressed in Chapters 11 and 12.
For external relationships, as for internal, there are also secondary relation-
ships that may develop between external entities and the institution’s officers,
administrators, staff, faculty members, or students. For example, a government
agency may award a student financial assistance, thus creating a legal rela-
tionship between the agency and the student with respect to the conditions
for retaining the assistance. These secondary external relationships are not
depicted in Figure 1.4.

External relationships often intersect with and help define the relationships
that are directly depicted in Figure 1.4. The rights that faculty members may
assert against their institutions (boards), for example, such as rights to nondis-
crimination in employment, are created in part by federal law; and the federal
government’s obligation to enforce this external law (see Section 5.4.1 of this
book) creates a legal relationship between the federal government and postsec-
ondary institutions.

In the study of higher education law, it is important to look for these vari-
ous legal relationships and to sort them out as best one can. Thus, whenever
analyzing a judicial opinion or addressing a legal problem, it will be helpful
to determine not only what sector of the education law universe is implicated,
what governance structure or process is involved, and what source(s) of law
applies (see Sections A, B, and C above) but also what legal relationship(s) is
at issue and how it helps to define the contours of the dispute.
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Figure 1.4 External Legal Relationships in Higher Education Institutions
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E. The Law/Policy Distinction

In addition to the various distinctions addressed in Section A-D above, there
is another overarching distinction between legal issues and policy issues that
students must take into account when studying higher education law. As
explained in Section 1.7 of this book, legal issues are stated and analyzed using
the norms and principles of the legal system, while policy issues are stated and
analyzed using norms and principles of administration and management, the
social sciences and physical sciences, and other relevant disciplines.

It is important to sort out these varying norms and principles when analyz-
ing judicial opinions or addressing particular problems. Thus, in addition to
considering the legal issues that are presented by the case or problem, one may
also ask, “What are the educational policy or public policy issues presented?”
and “How do the legal issues and policy issues relate to one another?” Law
students and lawyers may, and do, think about and react to legal issues dif-
ferently from education students, educators, and administrators; and the same
may be said for policy issues. Among the most practical insights that may come
from a higher education law course or workshop are these insights concerning
respective norms and roles, and the ways in which administrators, educators,
and attorneys may be guided by these norms and roles in working together on
matters with legal ramifications.

F. The U.S. Legal System As It Relates to Higher
Education Law

The law applicable to higher education emerges from both the context of feder-
alism (the division of powers between federal and state governments) and the
context of separation of powers (the allocation of powers among the legisla-
tive, executive, and judicial branches of government). Legal issues concerning
higher education may thus arise not only in the courts (state courts and federal
courts) but also in Congress, state legislatures, and local government legisla-
tive bodies, and in a wide variety of federal, state, and local administrative
agencies—all of which are important participants in the “external” governance
of higher education (see Section B above). Similarly, legal disputes and prob-
lems may be resolved not only in judicial opinions but also in statutes and
ordinances, and in administrative regulations and rulings. It is important,
therefore, for students studying higher education law to have a basic under-
standing—in relation to higher education’s concerns—of the U.S. legal system,
the system of courts that is a constituent part of the legal system, the use of
court cases as legal precedents, the roles of lawyers within the legal system,
and the legal materials and research tools by which one accesses the law devel-
oped through the legal system.
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Various sections of Chapters 1 and 2 of the Student Version include basic
introductory background on these matters. Some of the legal concepts and
descriptive material in these chapters may already be generally familiar to law
students and lawyers, who may use this material for review and to sensitize
themselves to the particular concerns of higher education. Students and educa-
tors without legal training or background, on the other hand, should find the
material in Sections 1.3.3, 1.5.1, and 1.6.1 to be especially helpful. Sections
1.3.3, 1.5.1, and 1.6.1 provide basic information on the U.S. legal system; Sec-
tions 1.4.4, 2.1.4, and 2.2.1 provide basic information on the U.S. court system;
Sections 1.7 and 2.1.7 provide basic information on the roles of attorneys; Sec-
tions 1.4.2, 1.4.4, and 1.4.5 provide basic information on “case law” and other
legal materials and research tools. In addition, Sections 11.1, 11.2.1, and 11.3.1
of this book, taken together, describe the constitutional structure of federalism
as it applies to higher education. In addition, Appendix A of this book, “The
Constitution of the United States: Provisions of Particular Interest to Postsec-
ondary Education,” provides an overview of the U.S. Constitution, which is the
foundation and framework for the entire U.S. legal system; Appendix B, “The
Judicial System of the United States,” provides an organizational overview of
the federal and state courts; and Appendix C, “Reading and Analyzing Judicial
Opinions,” provides an introduction to the study of case law.

For further information on these matters geared specifically to education
students and educators, but also of use to law students and lawyers, see Sarah
Redfield, Thinking Like a Lawyer: An Educator’s Guide to Legal Analysis and
Research (Carolina Academic Press, 2002), a resource that focuses directly
on education students’ and educators’ interactions with law and lawyers;
and Steve Permuth, Ralph Mawdsley, and Susan Silver, Research Methods for
Studying Legal Issues in Education, 2d edition (Education Law Association,
2015), which addresses qualitative and quantitative methods as well as policy-
oriented methods for research in education law. For other helpful resources, see
the following publications:

1. Regarding an introduction to the American legal system, including the
system of federal and state courts, see Margaret Johns and Rex Persch-
bacher, The United States Legal System: An Introduction (4th ed., Caro-
lina Academic Press, 2017); E. Allan Farnsworth, An Introduction to the
Legal System of the United States (4th ed., Oxford University Press, 2010);
Stephen Elias, Legal Research: How to Find and Understand the Law
(18th ed., Nolo, 2018), Chapters 3 and 7; and Steven Burton, An Intro-
duction to Law and Legal Reasoning (3rd ed., Aspen Publishers, 2007),
Chapters 6-9.

2. Regarding the legal profession and the role of lawyers, see Johns and
Perschbacher, above, Chapter 2.

3. Regarding the basics of legal research and analysis, see AALL Legal
Information Service to the Public, How to Research a Legal Problem: A
Guide for Non-Lawyers (American Association of Law Libraries, available
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at https://www.aallnet.org/wp-content/uploads/2018/01/HowTo-
ResearchLegalProblemFinal_2014.pdf; Burton, above, Introduction

and Chapters 1-5; Elias, above; and Christopher Wren and Jill Wren, The
Legal Research Manual (2d ed., Adams & Ambrose, 1999).

. For definitions and explanations of legal terms, see D. Mellinkoff, Diction-

ary of American Legal Usage (West, 1992); Elias and Levinkind, above,
Appendix C, and Wren and Wren, above, Appendices L. and M.
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