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Introduction

The term “bioethics” is often mistakenly ascribed
to the biologist Van Rensselaer Potter, who used it
in the 1970s to describe his proposal that we need
an ethic that can incorporate our obligations, not just
to other humans, but to the biosphere as a whole.'
However, a historically correct account should prob-
ably give credit for coining the term to Fritz Jahr,
a German Protestant pastor, who in 1927 published
an article called “Bio-Ethics: A Review of the Ethical
Relationships of Humans to Animals and Plants.’”
Jahr tried to establish “bioethics” both as a discipline
and as a moral principle. Although the term is still
occasionally used in the sense of an ecological ethic,
it is now much more commonly used in the narrower
sense of the study of ethical issues arising from the
biological and medical sciences. So understood, bio-
ethics has become a specialized, although interdisci-
plinary, area of study. The essays included in this book
give an indication of the range of issues which fall
within its scope — but it is only an indication. There
are many other issues that we simply have not had the
space to cover.

Bioethics can be seen as a branch of ethics, or, more
specifically, of applied ethics. For this reason some
understanding of the nature of ethics is an essential
preliminary to any serious study of bioethics. The

remainder of this introduction will seek to provide
that understanding.

One question about the nature of ethics is espe-
cially relevant to bioethics: to what extent is reasoning
or argument possible in ethics? Many people assume
without much thought that ethics is subjective. The
subjectivist holds that what ethical view we take is
a matter of opinion or taste that is not amenable to
argument. But if ethics were a matter of taste, why
would we even attempt to argue about it? If Helen
says “I like my coffee sweetened,” whereas Paul says “I
like my coffee unsweetened,” there is not much point
in Helen and Paul arguing about it. The two state-
ments do not contradict each other. They can both
be true. But if Helen says “Doctors should never assist
their patients to die” whereas Paul says “Sometimes
doctors should assist their patients to die,” then Helen
and Paul are disagreeing, and there does seem to be a
point in their trying to argue about the issue of physi-
cian-assisted suicide.

It seems clear that there is some scope for argu-
ment in ethics. If T say “It is always wrong to kill a
human being” and “Abortion is not always wrong,”
then I am committed to denying that abortion kills a
human being. Otherwise I have contradicted myself,
and in doing so I have not stated a coherent position

Bioethics: An Anthology, Fourth Edition. Edited by Udo Schiiklenk and Peter Singer.
Editorial material and organization © 2022 John Wiley & Sons, Inc. Published 2022 by John Wiley & Sons, Inc.
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2 INTRODUCTION

at all. So consistency, at least, is a requirement of any
defensible ethical position, and thus sets a limit to the
subjectivity of ethical judgments. The requirement of
factual accuracy sets another limit. In discussing issues
in bioethics, the facts are often complex. But we can-
not reach the right ethical decisions unless we are
well-informed about the relevant facts. In this respect
ethical decisions are unlike decisions of taste. We can
enjoy a taste without knowing what we are eating;
but if we assume that it is wrong to resuscitate a ter-
minally ill patient against her wishes, then we can-
not know whether an instance of resuscitation was
morally right or wrong without knowing something
about the patient’s prognosis and whether the patient
has expressed any wishes about being resuscitated.
In that sense, there is no equivalent in ethics to the
immediacy of taste.

Ethical relativism, sometimes also known as cul-
tural relativism, is one step away from ethical subjec-
tivism, but it also severely limits the scope of ethical
argument. The ethical relativist holds that it is not
individual attitudes that determine what is right or
wrong, but the attitudes of the culture in which one
lives. Herodotus tells how Darius, King of Persia,
summoned the Greeks from the western shores of
his kingdom before him, and asked them how much
he would have to pay them to eat their fathers’ dead
bodies. They were horrified by the idea and said they
would not do it for any amount of money, for it was
their custom to cremate their dead. Then Darius called
upon Indians from the eastern frontiers of his king-
dom, and asked them what would make them willing
to burn their fathers’ bodies. They cried out and asked
the King to refrain from mentioning so shocking an
act. Herodotus comments that each nation thinks its
own customs best. From here it is only a short step
to the view that there can be no objective right or
wrong, beyond the bounds of one’s own culture. This
view found increased support in the nineteenth cen-
tury as Western anthropologists came to know many
different cultures, and were impressed by ethical views
very different from those that were standardly taken
for granted in European society. As a defense against
the automatic assumption that Western morality is

0005015733.INDD 2

superior and should be imposed on “savages,” many
anthropologists argued that, since morality is relative
to culture, no culture can have any basis for regarding
its morality as superior to any other culture.

Although the motives with which anthropolo-
gists put this view forward were admirable, they may
not have appreciated the implications of the position
they were taking. The ethical relativist maintains that
a statement like “It is good to enslave people from
another tribe if they are captured in war” means
simply “In my society, the custom is to enslave peo-
ple from another tribe if they are captured in war.”
Hence if one member of the society were to ques-
tion whether it really was good to enslave people in
these circumstances, she could be answered simply by
demonstrating that this was indeed the custom — for
example, by showing that for many generations it had
been done after every war in which prisoners were
captured. Thus there is no way for moral reformers to
say that an accepted custom is wrong — “wrong” just
means “in accordance with an accepted custom.”

On the other hand, when people from two dif-
ferent cultures disagree about an ethical issue, then
according to the ethical relativist there can be no
resolution of the disagreement. Indeed, strictly there
is no disagreement. If the apparent dispute were over
the issue just mentioned, then one person would be
saying “In my country it is the custom to enslave peo-
ple from another tribe if they are captured in war” and
the other person would be saying “In my country it is
not the custom to allow one human being to enslave
another.” This is no more a disagreement than such
statements as “In my country people greet each other
by rubbing noses” and “In my country people greet
each other by shaking hands.” If ethical relativism is
true, then it is impossible to say that one culture is
right and the other is wrong. Bearing in mind that
some cultures have practiced slavery, or the burning
of widows on the funeral pyre of their husbands, this
is hard to accept.

A more promising alternative to both ethical
subjectivism and cultural relativism is universal pre-
scriptivism, an approach to ethics developed by the
Oxford philosopher R. M. Hare. Hare argues that
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the distinctive property of ethical judgments is that
they are universalizable. In saying this, he means that
if I make an ethical judgment, I must be prepared to
state it in universal terms, and apply it to all relevantly
similar situations. By “universal terms” Hare means
those terms that do not refer to a particular individual.
Thus a proper name cannot be a universal term. If, for
example, I were to say “Everyone should do what is
in the interests of Kim Kardashian,” I would not be
making a universal judgment, because I have used a
proper name. The same would be true if I were to say
that everyone must do what is in my interests, because
the personal pronoun “my” is here used to refer to a
particular individual, myself.

It might seem that ruling out particular terms in
this way does not take us very far. After all, one can
always describe oneself in universal terms. Perhaps I
can’t say that everyone should do what is in my inter-
ests, but I could say that everyone must do whatever
is in the interests of people who . . . and then give a
minutely detailed description of myself, including the
precise location of all my freckles. The effect would be
the same as saying that everyone should do what is in
my interests, because there would be no one except
me who matches that description. Hare meets this
problem by saying that to prescribe an ethical judg-
ment universally means being prepared to prescribe it
for all possible circumstances, including hypothetical
ones. So if [ were to say that everyone should do what
is in the interests of a person with a particular pattern
of freckles, I must be prepared to prescribe that in
the hypothetical situation in which I do not have this
pattern of freckles, but someone else does, I should do
what is in the interests of that person. Now of course
I may say that [ should do that, since I am confident
that I shall never be in such a situation, but this simply
means that [ am being dishonest. I am not genuinely
prescribing the principle universally.

The effect of saying that an ethical judgment must
be universalizable for hypothetical as well as actual
circumstances is that whenever I make an ethical
judgment, I can be challenged to put myself in the
position of the parties affected, and see if I would still
be able to accept that judgment. Suppose, for example,

that I own a small factory and the cheapest way for
me to get rid of some waste is to pour it into a nearby
river. I do not take water from this river, but I know
that some villagers living downstream do and the
waste may make them ill. If I imagine myself in the
hypothetical situation of being one of the villagers,
rather than the factory-owner, I would not accept that
the profits of the factory-owner should outweigh the
risk of adverse effects on my health and that of my
children. Hence I cannot claim that I am ethically jus-
tified in polluting the river.

In this way Hare’s approach introduces an element
of reasoning in ethical deliberation. For Hare, however,
since universalizability is part of the logic of moral
language, an amoralist can avoid it by simply avoiding
making any ethical judgments. More recently, several
prominent moral philosophers, among them Thomas
Nagel, .M. Scanlon, and Derek Parfit have defended
the view that we have objective reasons for action.
Ethical judgments, in their view, are not statements of
fact, but can nevertheless be true or false, in the same
way that the truths of logic, or mathematics, are not
statements of fact, but can be true or false. It is true,
they would argue, that if someone is in agony, and we
can relieve that agony, we have a reason for doing so. If
we can relieve it at no cost, or a very low cost, to our-
selves or anyone else, we will have a conclusive reason
for relieving it, and it will be wrong not to do so.

The questions we have been discussing so far are
questions about ethics, rather than questions within
ethics. Philosophers call this “metaethics” and distin-
guish it from “normative ethics” in which we discuss
what we ought to do. Normative ethics can also be
divided into two parts, ethical theory and applied eth-
ics. As we noted at the beginning of this introduction,
bioethics is an area of applied ethics. Ethical theory,
on the other hand, deals with broad ethical theories
about how we ought to live and act, and we will now
outline some of the more important of these theories.

Consequentialism is the view that the rightness
of an action depends on its consequences. The best-
known form of consequentialism is utilitarianism,
developed in the late eighteenth century by Jeremy
Bentham and popularized in the nineteenth century
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4 INTRODUCTION

by John Stuart Mill. They held that an action is right
if it leads to a greater surplus of happiness over misery
than any possible alternative, and wrong if it does not.
By “greater surplus of happiness,” the classical utilitar-
ians had in mind the idea of adding up all the pleasure
or happiness that resulted from the action and sub-
tracting from that total all the pain or misery to which
the action gave rise. Naturally, in some circumstances,
it might be possible only to reduce misery, and then
the right action should be understood as the one that
will result in less misery than any possible alternative.

The utilitarian view is striking in many ways. It
puts forward a single principle that it claims can pro-
vide the right answer to all ethical dilemmas, if only
we can predict what the consequences of our actions
will be. It takes ethics out of the mysterious realm of
duties and rules, and bases ethical decisions on some-
thing that almost everyone understands and values.
Moreover, utilitarianism’s single principle is applied
universally, without fear or favor. Bentham said: “Each
to count for one and none for more than one.” By
that he meant that the happiness of a peasant counted
for as much as that of a noble, and the happiness
of an African was no less important than that of a
European — a progressive view to take when English
ships were engaged in the slave trade.

Some contemporary consequentialists agree with
Bentham to the extent that they think the rightness
or wrongness of an action must depend on its conse-
quences, but they deny that maximizing net happiness
is the only consequence that has intrinsic value. Some
of them argue that we should seek to bring about
whatever will satisfy the greatest number of desires or
preference. This variation, which is known as “pref-
erence utilitarianism,” does not regard anything as
good, except in so far as it is wanted or desired. More
intense or strongly held preferences would get more
weight than weak preferences. Other consequential-
ists include independent values, like freedom, justice,
and knowledge. They are sometimes referred to as
“ideal utilitarians” but it is better to think of them, not
as utilitarians at all, but as pluralistic consequentialists
(because they hold several independent values, rather
than just one).

0005015733.INDD 4

Consequentialism offers one important answer to
the question of how we should decide what is right
and what is wrong, but many ethicists reject it. The
denial of this view was dramatically presented by
Dostoevsky in The Karamazov Brothers:

Imagine that you are charged with building the edifice
of human destiny, the ultimate aim of which is to bring
people happiness, to give them peace and contentment
at last, but that in order to achieve this it is essential and
unavoidable to torture just one little speck of creation,
that same little child beating her chest with her little fists,
and imagine that this edifice has to be erected on her
unexpiated tears. Would you agree to be the architect
under those conditions? Tell me honestly!®

The passage suggests that some things are always
wrong, no matter what their consequences. This
has, for most of Western history, been the prevailing
approach to morality, at least at the level of what has
been officially taught and approved by the institutions
of Church and State. The ten commandments of the
Hebrew scriptures served as a model for much of the
Christian era, and the Roman Catholic Church built
up an elaborate system of morality based on rules to
which no exceptions were allowed.

Another example of an ethic of rules is that
of Immanuel Kant. Kants ethic is based on his
“Categorical Imperative,” which he states in several
distinct formulations. One is that we must always
act so that we can will the maxim of our action to
be a universal law. This can be interpreted as a form
of Hare’s idea of universalizability, which we have
already encountered. Another is that we must always
treat other people as ends, never as means. While these
formulations of the Categorical Imperative might be
applied in various ways, in Kant’s hands they lead to
inviolable rules, for example, against making promises
that we do not intend to keep. Kant also thought that
it was always wrong to tell a lie. In response to a critic
who suggested that this rule has exceptions, Kant
said that it would be wrong to lie even if someone
had taken refuge in your house, and a person seeking
to murder him came to your door and asked if you
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knew where he was. Modern Kantians often reject
this hardline approach to rules, and claim that Kant’s
Categorical Imperative did not require him to hold so
strictly to the rule against lying.

How would a consequentialist — for example, a
classical utilitarian — answer Dostoevsky’s challenge?
If answering honestly — and if one really could be
certain that this was a sure way, and the only way, of
bringing lasting happiness to all the people of the
world — utilitarians would have to say yes, they would
accept the task of being the architect of the happiness
of the world at the cost of the child’s unexpiated tears.
For they would point out that the suffering of that
child, wholly undeserved as it is, will be repeated a
million fold over the next century, for other children,
just as innocent, who are victims of starvation, disease,
and brutality. So if this one child must be sacrificed to
stop all this suffering then, terrible as it is, the child
must be sacrificed.

Fantasy apart, there can be no architect of the hap-
piness of the world. The world is too big and complex
a place for that. But we may attempt to bring about
less suffering and more happiness, or satisfaction of
preferences, for people or sentient beings in specific
places and circumstances. Alternatively, we might fol-
low a set of principles or rules — which could be of
varying degrees of rigidity or flexibility. Where would
such rules come from? Kant tried to deduce them
from his Categorical Imperative, which in turn he
had reached by insisting that the moral law must be
based on formal reason alone, which for him meant
the idea of a universal law, without any content from
our wants or desires. But the problem with trying to
deduce morality from reason alone has always been
that it becomes an empty formalism that cannot tell
us what to do. To make it practical, it needs to have
some additional content, and Kant’s own attempts
to deduce rules of conduct from his Categorical
Imperative are unconvincing.

Others, following Aristotle, have tried to draw on
human nature as a source of moral rules. What is good,
they say, is what is natural to human beings. They then
contend that it is natural and right for us to seek
certain goods, such as knowledge, friendship, health,
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love, and procreation, and unnatural and wrong for
us to act contrary to these goods. This “natural law”
ethic is open to criticism on several points. The word
“natural” can be used both descriptively and evalu-
atively, and the two senses are often mixed together so
that value judgments may be smuggled in under the
guise of a description. The picture of human nature
presented by proponents of natural law ethics usually
selects only those characteristics of our nature that the
proponent considers desirable. The fact that our spe-
cies, especially its male members, frequently go to war,
and are also prone to commit individual acts of vio-
lence against others, is no doubt just as much part of
our nature as our desire for knowledge, but no natural
law theorist therefore views these activities as good.
More generally, natural law theory has its origins in an
Aristotelian idea of the cosmos, in which everything
has a goal or “end,” which can be deduced from its
nature. The “end” of a knife is to cut; the assump-
tion is that human beings also have an “end,” and we
will flourish when we live in accordance with the end
for which we are suited. But this is a pre-Darwinian
view of nature. Since Darwin, we know that we do
not exist for any purpose, but are the result of natural
selection operating on random mutations over mil-
lions of years. Hence there is no reason to believe that
living according to nature will produce a harmonious
society, let alone the best possible state of affairs for
human beings.

Another way in which it has been claimed that we
can come to know what moral principles or rules we
should follow is through our intuition. In practice this
usually means that we adopt conventionally accepted
moral principles or rules, perhaps with some adjust-
ments in order to avoid inconsistency or arbitrariness.
On this view, a moral theory should, like a scientific
theory, try to match the data; and the data that a moral
theory must match is provided by our moral intui-
tions. As in science, if a plausible theory matches most,
but not all, of the data, then the anomalous data might
be rejected on the grounds that it is more likely that
there was an error in the procedures for gathering that
particular set of data than that the theory as a whole
is mistaken. But ultimately the test of a theory is its
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ability to explain the data. The problem with applying
this model of scientific justification to ethics is that
the “data” of our moral intuitions is unreliable, not
just at one or two specific points, but as a whole. Here
the facts that cultural relativists draw upon are relevant
(even if they do not establish that cultural relativism
is the correct response to it). Since we know that our
intuitions are strongly influenced by such things as
culture and religion, they are ill-suited to serve as the
fixed points against which an ethical theory must be
tested. Even where there is cross-cultural agreement,
there may be some aspects of our intuitions on which
all cultures unjustifiably favor our own interests over
those of others. For example, simply because we are
all human beings, we may have a systematic bias that
leads us to give an unjustifiably low moral status to
nonhuman animals. Or, because, in virtually all known
human societies, men have taken a greater leadership
role than women, the moral intuitions of all societies
may not adequately reflect the interests of females.
Some philosophers think that it is a mistake to base
ethics on principles or rules. Instead they focus on
what it is to be a good person — or, in the case of
the problems with which this book is concerned, per-
haps on what it is to be a good nurse or doctor or
researcher. They seek to describe the virtues that a
good person, or a good member of the relevant pro-
fession, should possess. Moral education then consists
of teaching these virtues and discussing how a virtu-
ous person would act in specific situations. The ques-
tion is, however, whether we can have a notion of
what a virtuous person would do in a specific situa-
tion without making a prior decision about what it is
right to do. After all, in any particular moral dilemma,
different virtues may be applicable, and even a par-
ticular virtue will not always give unequivocal guid-
ance. For instance, if a terminally ill patient repeatedly
asks a nurse or doctor for assistance in dying, what
response best exemplifies the virtues of a healthcare
professional? There seems no answer to this question,
short of an inquiry into whether it is right or wrong
to help a patient in such circumstances to die. But in
that case we seem bound, in the end, to come back to
discussing such issues as whether it is right to follow
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moral rules or principles, or to do what will have the
best consequences.

In the late twentieth century, some feminists
offered new criticisms of conventional thought about
ethics. They argued that the approaches to ethics
taken by the influential philosophers of the past — all
of whom have been male — give too much empha-
sis to abstract principles and the role of reason, and
give too little attention to personal relationships and
the part played by emotion. One outcome of these
criticisms has been the development of an “ethic of
care,” which is not so much a single ethical theory
as a cluster of ways of looking at ethics which put an
attitude of caring for others at the center, and seek to
avoid reliance on abstract ethical principles. The ethic
of care has seemed especially applicable to the work of
those involved in direct patient care. Not all feminists,
however, support this development. Some worry that
presenting an ethic of care in opposition to a “male”
ethic based on reasoning reflects and reinforces stere-
otypes of women as more emotional and less rational
than men. They also fear that it could lead to women
continuing to carry a disproportionate share of the
burden of caring for others.

In this discussion of ethics we have not mentioned
anything about religion. This may seem odd, in view
of the close connection that has often been made
between religion and ethics, but it reflects our belief
that, despite this historical connection, ethics and reli-
gion are fundamentally independent. Logically, eth-
ics is prior to religion. If religious believers wish to
say that a deity is good, or praise her or his creation
or deeds, they must have a notion of goodness that
is independent of their conception of the deity and
what she or he does. Otherwise they will be saying
that the deity is good, and when asked what they
mean by “good,” they will have to refer back to the
deity, saying perhaps that “good” means “in accord-
ance with the wishes of the deity” In that case, sen-
tences such as “God is good” would be a meaningless
tautology. “God is good” could mean no more than
“God is in accordance with God’s wishes.” As we have
already seen, there are ideas of what it is for some-
thing to be “good” that are not rooted in any religious
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belief. While religions typically encourage or instruct
their followers to obey a particular ethical code, it is
obvious that others who do not follow any religion
can also think and act ethically.

To say that ethics is independent of religion is not
to deny that theologians or other religious believers
may have a role to play in bioethics. Religious tradi-
tions often have long histories of dealing with ethical
dilemmas, and the accumulation of wisdom and expe-
rience that they represent can give us valuable insights
into particular problems. But these insights should be
subject to criticism in the way that any other pro-
posals would be. If in the end we accept them, it is
because we have judged them sound, not because
they are the utterances of a pope, a rabbi, a mullah, or
a holy person.

Ethics is also independent of the law, in the sense
that the rightness or wrongness of an act cannot be
settled by its legality or illegality. Whether an act is
legal or illegal may often be relevant to whether it is
right or wrong, because it is arguably wrong to break
the law, other things being equal. Many people have
thought that this is especially so in a democracy, in
which everyone has a say in making the law. Another
reason why the fact that an act is illegal may be a rea-
son against doing it is that the legality of an act may
affect the consequences that are likely to flow from it.
If active voluntary euthanasia is illegal, then doctors
who practice it risk going to jail, which will cause
them and their families to suffer, and also mean that
they will no longer be able to help other patients. This
can be a powerful reason for not practicing volun-
tary euthanasia when it is against the law, but if there
is only a very small chance of the offense becoming
known, then the weight of this consequentialist rea-
son against breaking the law is reduced accordingly.
Whether we have an ethical obligation to obey the
law, and, if so, how much weight we should give it, is
itself an issue for ethical argument.

Though ethics is independent of the law, in the
sense just specified, laws are subject to evaluation
from an ethical perspective. Many debates in bioeth-
ics focus on questions about what practices should
be allowed — for example, should we allow research

on stem cells taken from human embryos, sex selec-
tion, or cloning? — and commiittees set up to advise on
the ethical, social, and legal aspects of these questions
often recommend legislation to prohibit the activity
in question, or to allow it to be practiced under some
form of regulation. Discussing a question at the level
of law and public policy, however, raises somewhat
different considerations than a discussion of personal
ethics, because the consequences of adopting a public
policy generally have much wider ramifications than
the consequences of a personal choice. That is why
some healthcare professionals feel justified in assisting
a terminally ill patient to die, while at the same time
opposing the legalization of physician-assisted suicide.
Paradoxical as this position may appear — and it is cer-
tainly open to criticism — it is not straightforwardly
inconsistent.

Many of the essays we have selected reflect the
times in which they were written. Since bioeth-
ics often comments on developments in fast-mov-
ing areas of medicine and the biological sciences, the
factual content of articles in bioethics can become
obsolete quite rapidly. In preparing this 4th edition,
we have taken the opportunity to cover some new
issues and to include some more recent writings. Part
X, on Disability, is new, as are the section in Part VII
on Academic Freedom and Research and the essays
in Part IX on Doctors’ Duty to Treat. There are new
articles in almost every other section as well, on gene
editing, the morality of ending the lives of newborns,
brain death, the eligibility of mentally ill patients for
assisted dying and experiments on humans and on
animals, and on public health.

Some authors of articles that have become dated in
their facts have kindly updated them especially for this
edition. An article may, however, be dated in its facts
but make ethical points that are still valid, or worth
considering, so we have not excluded older articles
for this reason.

Other articles are dated in a different way. During the
past few decades we have become more sensitive about
the ways in which our language may exclude women,
or reflect our prejudices regarding race or sexuality. We
see no merit in trying to disguise past practices on
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such matters (although we have made minor changes
to some of the older writings in this anthology, in
order to bring the terminology used in line with con-
temporary usage), so we have not excluded otherwise
valuable works in bioethics on these grounds. If they
are jarring to the modern reader, that may be a salutary
reminder of the extent to which we all are subject to
the conventions and prejudices of our times.

Helga Kuhse was a co-editor of the first three
editions of this anthology. She has now retired from
academic work, and so decided not to join us in
co-editing this edition. Nevertheless, her influence
remains present, in the articles carried over from

Notes

1 See Van Rensselaer Potter, Bioethics: Bridge to the Future
(Englewood Cliffs, NJ: Prentice-Hall, 1971).

2 Fritz Jahr, Bio-Ethik: Eine Umschau iiber die ethischen
Beziehungen des Menschen zu Tier und Pflanze.
Kosmos. Handweiser fiir Naturfreunde, 1927, 24:2—4.
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Katherine Carr did a stellar job as the copy-edi-
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extraordinary.

Last, but not least, we thank two Graduate Students
in the Queen’s University Department of Philosophy
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inclusion in the 3rd edition of this text (Nikoo
Najand) and in this current edition (Chris Zajner).
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Introduction

The view that human life has special value is deeply
rooted in most people’s thinking and no serious ethi-
cal theory allows a person to be killed without strong
moral justification. Abortions terminate the lives of
fetuses. Given that these fetuses are human, and of
course innocent of any wrongdoing, it is easy to see
why some people consider abortion to be unjustifia-
ble homicide. In some respects fetuses are like persons;
but in other respects they are very different. Therefore
we need to ask whether they have the same moral
status as those human beings we think of as persons.

In the first article in this Part, Michael Tooley pro-
vides a challenge to the view that fetuses are per-
sons. In his 1972 landmark article “Abortion and
Infanticide,” he seeks to articulate and defend an
ethically significant criterion that confers personhood
and a right to life. To have a right to life, Tooley argues,
an entity needs to possess a concept of self, that is,
be “capable of desiring to continue existing as a sub-
ject of experiences and other mental states.”” An entity
that has this capability is a person, whereas one that
lacks it is not. This view has implications that enable
us to defend abortion, but also challenge the moral
views of most people who accept abortion; for on this
view neither fetuses nor newborn infants are persons,
whereas some nonhuman animals, such as chimpan-
zees and elephants, do seem to be persons.

Tooley thus holds that the potential to become a
person is not sufficient to give fetuses a right to life.
Here it is important to take a closer look at the notions
of potentiality and capacity. Sleeping persons — unable
to exercise the capacity to desire their own continued
existence while asleep — are, according to Tooley, still
persons because they possess the relevant capacity in a
sense in which fetuses do not. A person who is asleep
was self-conscious before she went to sleep and will
be the same self-conscious person when she wakes up;
a fetus, on the other hand, has never been awake and
self-conscious.

Tooley takes the issue of personhood to be central.
Judith Jarvis Thomson, in “A Defense of Abortion”
takes a very different approach. For the purposes of
her argument, Thomson accepts that the fetus is a per-
son, but argues that even if one grants this premise, the
conclusion that every person has a right to life — in
the sense that would make abortion wrong — does not
follow. She then uses an ingenious analogy to support
her view that one person’s right to life does not always
outweigh another person’s rights to something less
than life. This general view applies, Thomson holds,
in the case of pregnancy and abortion. A woman has
a right to control her body, and a fetus only has the
right to use a woman’s body if she has implicitly given
it that right. This would be the case if the woman is

Bioethics: An Anthology, Fourth Edition. Edited by Udo Schiiklenk and Peter Singer.
Editorial material and organization © 2022 John Wiley & Sons, Inc. Published 2022 by John Wiley & Sons, Inc.
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12 INTRODUCTION TO PART I

responsible, in some sense of the term, for its pres-
ence in her body. In many cases — certainly in the case
of a pregnancy resulting from rape, and arguably, if
more doubtfully, when contraception has failed — the
woman bears little or no responsibility for the pres-
ence of the fetus in her body and would thus, accord-
ing to Thomson, be justified in having an abortion.
She would not be killing the fetus unjustly.

Thomson reminds us that any complete assessment
of the ethics of abortion must focus not only on the
purported rights or interests of fetuses, but also on the
rights of women. But her argument has been criti-
cized as incomplete. One of the strongest objections
focuses on her narrow understanding of the right to
life. It has, for example, been argued that a right to
life, properly understood, also entails the provision of
positive aid. If this is correct, then Thomson’s argu-
ment on abortion is inconclusive.

In “The Wrong of Abortion” Patrick Lee and
Robert P. George argue that the choice to have an
abortion is immoral, in an objective sense. They begin
by noting three features of human embryos: their dis-
tinctiveness from sperm and egg, their humanness,
and their completeness or wholeness. In their view,
it follows from this that during an abortion a human
being is killed. This human being is at an earlier stage
of development than you or I, but is a member of our
species nonetheless.

Lee and George reject Tooley’s personhood argu-
ment. In their view we are not consciousnesses that
inhabit human bodies, rather we are continuing liv-
ing bodily entities, some of which may take years to
develop the capacity to reason. Contra Tooley, they
think that the right to life belongs to any being with
a rational nature, by which they mean, not that the
being is actually capable of reasoning, but that it is a
being with “the internal resources and active disposi-
tion” to develop the higher mental functions that are
typically developed by human beings. This implies, of
course, that whole human beings have that right, from
the moment of conception. They reject Thomson'’s
argument by suggesting that while an unwanted
pregnancy may lead to significant inconvenience, this
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inconvenience pales into insignificance consider-
ing that abortion leads to the preventable death of a
human being.

In the final article of Part I, Don Marquis adopts yet
another approach to explain, as the title of his article
indicates, “Why Abortion is Immoral.” Like Tooley,
and Lee and George, he assumes that the morality of
abortion depends on whether or not the fetus is the
kind of being whose life it is seriously wrong to end.
According to Marquis, abortion is immoral for the
same reason that it is wrong to kill you or me — not
because the fetus is a person or a potential person, but
rather because killing the fetus deprives it of its future.
The loss of one’s life is one of the greatest losses one
can suffer; it deprives the victim of all the projects,
experiences, enjoyments and so on that would oth-
erwise have constituted that individual’s future. This,
Marquis holds, is what makes killing, other things
being equal, wrong — regardless of whether one is a
fetus, child, or adult.

Marquis argues that his position must not be con-
fused with a sanctity of human life view. It does not,
for example, rule out euthanasia. Killing a person who
wants to die when she is seriously ill and faces a life of
pain and suffering does not deprive that person of a
valuable future. Nor is his theory, he claims, speciesist.
The view that killing is wrong because it is the loss to
the victim of the victim’s future is, Marquis points out,
straightforwardly incompatible with the view that it is
wrong to kill only beings that are biologically human. It
would be equally wrong to kill nonhuman animals and
species from other planets, if these beings have futures
relevantly like ours. Similarly, it would not be wrong
to kill a human fetus with a genetic abnormality that
precludes any possibility of a life that is worth living.

These features of his theory, Marquis claims, avoid
some of the problems faced both by proponents of
the sanctity of all human life, and by adherents of a
personhood view. Those who deny that fetuses are
persons find themselves in the embarrassing position
of having to accept that their theory will, in principle,
not only allow the killing of fetuses, but also the kill-
ing of infants. Opponents of abortion, on the other
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hand, often rely on what Marquis calls the “invalid equally wrong: if it is wrong to kill a one-cell zygote
inference” that it is wrong to kill fetuses because they ~ because doing so deprives the zygote of a valuable
are potential persons. But is Marquis’ own account future, why is it not equally wrong to deprive an egg
really so different from the argument from potential? and a sperm, still separate but considered jointly, of a
Does it, like that argument, face the further criticism valuable future?

that such accounts make abortion and contraception
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Abortion and Infanticide

Michael Tooley'

This essay deals with the question of the morality
of abortion and infanticide. The fundamental ethi-
cal objection traditionally advanced against these
practices rests on the contention that human fetuses
and infants have a right to life. It is this claim which
will be the focus of attention here. The basic issue
to be discussed, then, is what properties a thing
must possess in order to have a serious right to life.
My approach will be to set out and defend a basic
moral principle specifying a condition an organism
must satisfy if it is to have a serious right to life. It
will be seen that this condition is not satisfied by
human fetuses and infants, and thus that they do
not have a right to life. So unless there are other
substantial objections to abortion and infanticide,
one is forced to conclude that these practices are
morally acceptable ones. In contrast, it may turn
out that our treatment of adult members of other
species — cats, dogs, polar bears — is morally inde-
fensible. For it is quite possible that such animals
do possess properties that endow them with a right
to life.

[ Abortion and Infanticide

One reason the question of the morality of infan-
ticide is worth examining is that it seems very dif-
ficult to formulate a completely satisfactory liberal
position on abortion without coming to grips
with the infanticide issue. The problem the liberal
encounters is essentially that of specifying a cutoft
point which is not arbitrary: at what stage in the
development of a human being does it cease to be
morally permissible to destroy it? It is important to
be clear about the difficulty here. The conservative’s
objection is not that since there is a continuous line
of development from a zygote to a newborn baby,
one must conclude that if it is seriously wrong to
destroy a newborn baby it is also seriously wrong
to destroy a zygote or any intermediate stage in the
development of a human being. His point is rather
that if one says it is wrong to destroy a newborn
baby but not a zygote or some intermediate stage
in the development of a human being, one should
be prepared to point to a morally relevant difference

Original publication details: Michael Tooley, “Abortion and Infanticide,” pp. 37—65 from Philosophy and Public Affairs 1 (1972).

Reproduced with permission of John Wiley & Sons.
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16 MICHAEL TOOLEY

between a newborn baby and the earlier stage in the
development of a human being.

Precisely the same difficulty can, of course, be raised
for a person who holds that infanticide is morally per-
missible. The conservative will ask what morally rel-
evant differences there are between an adult human
being and a newborn baby. What makes it morally
permissible to destroy a baby, but wrong to kill an
adult? So the challenge remains. But I will argue that
in this case there is an extremely plausible answer.

Reflecting on the morality of infanticide forces
one to face up to this challenge. In the case of abor-
tion a number of events — quickening or viability, for
instance — might be taken as cutoff points, and it is
easy to overlook the fact that none of these events
involves any morally significant change in the devel-
oping human. In contrast, if one is going to defend
infanticide, one has to get very clear about what
makes something a person, what gives something a
right to life.

One of the interesting ways in which the abor-
tion issue differs from most other moral issues is
that the plausible positions on abortion appear to
be extreme positions. For if a human fetus is a per-
son, one is inclined to say that, in general, one would
be justified in killing it only to save the life of the
mother.? Such is the extreme conservative position.’
On the other hand, if the fetus is not a person, how
can it be seriously wrong to destroy it? Why would
one need to point to special circumstances to justify
such action? The upshot is that there is no room for
a moderate position on the issue of abortion such
as one finds, for example, in the Model Penal Code
recommendations.*

Aside from the light it may shed on the abortion
question, the issue of infanticide is both interesting
and important in its own right. The theoretical inter-
est has been mentioned: it forces one to face up to
the question of what makes something a person. The
practical importance need not be labored. Most peo-
ple would prefer to raise children who do not suffer
from gross deformities or from severe physical, emo-
tional, or intellectual handicaps. If it could be shown
that there is no moral objection to infanticide the
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happiness of society could be significantly and justifi-
ably increased.

Infanticide is also of interest because of the strong
emotions it arouses. The typical reaction to infanticide
is like the reaction to incest or cannibalism, or the
reaction of previous generations to masturbation or
oral sex. The response, rather than appealing to care-
fully formulated moral principles, is primarily visceral.
When philosophers themselves respond in this way,
offering no arguments, and dismissing infanticide out
of hand it is reasonable to suspect that one is dealing
with a taboo rather than with a rational prohibition.’ I
shall attempt to show that this is in fact the case.

II Terminology: “Person” versus
“Human Being”

How is the term “person” to be interpreted? I shall
treat the concept of a person as a purely moral con-
cept, free of all descriptive content. Specifically, in my
usage the sentence “X is a person” will be synony-
mous with the sentence “X has a (serious) moral right
to life.”

This usage diverges slightly from what is perhaps
the more common way of interpreting the term
“person” when it is employed as a purely moral term,
where to say that X is a person is to say that X has
rights. If everything that had rights had a right to life,
these interpretations would be extensionally equiva-
lent. But I am inclined to think that it does not fol-
low from acceptable moral principles that whatever
has any rights at all has a right to life. My reason is
this. Given the choice between being killed and being
tortured for an hour, most adult humans would surely
choose the latter. So it seems plausible to say it is worse
to kill an adult human being than it is to torture him
for an hour. In contrast, it seems to me that while it
is not seriously wrong to kill a newborn kitten, it is
seriously wrong to torture one for an hour. This sug-
gests that newborn kittens may have a right not to be
tortured without having a serious right to life. For
it seems to be true that an individual has a right to
something whenever it is the case that, if he wants that
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thing, it would be wrong for others to deprive him
of it. Then if it is wrong to inflict a certain sensation
upon a kitten if it doesn’t want to experience that
sensation, it will follow that the kitten has a right not
to have sensation inflicted upon it.° I shall return to
this example later. My point here is merely that it pro-
vides some reason for holding that it does not follow
from acceptable moral principles that if something has
any rights at all, it has a serious right to life.

There has been a tendency in recent discussions
of abortion to use expressions such as “person”
and “human being” interchangeably. B. A. Brody,
for example, refers to the difficulty of determining
“whether destroying the foetus constitutes the tak-
ing of a human life,” and suggests it is very plausible
that “the taking of a human life is an action that has
bad consequences for him whose life is being taken.””
When Brody refers to something as a human life he
apparently construes this as entailing that the thing is a
person. For if every living organism belonging to the
species Homo sapiens counted as a human life, there
would be no difficulty in determining whether a fetus
inside a human mother was a human life.

The same tendency is found in Judith Jarvis
Thomson’s article, which opens with the statement:
“Most opposition to abortion relies on the premise
that the fetus is a human being, a person, from the
moment of conception.”® The same is true of Roger
Wertheimer, who explicitly says: “First oft I should
note that the expressions ‘a human life] ‘a human
being, ‘a person’ are virtually interchangeable in this
context.”’

The tendency to use expressions like “person” and
“human being” interchangeably is an unfortunate
one. For one thing, it tends to lend covert support to
antiabortionist positions. Given such usage, one who
holds a liberal view of abortion is put in the posi-
tion of maintaining that fetuses, at least up to a cer-
tain point, are not human beings. Even philosophers
are led astray by this usage. Thus Wertheimer says that
“except for monstrosities, every member of our spe-
cies is indubitably a person, a human being, at the very
latest at birth.”" Is it really indubitable that newborn
babies are persons? Surely this is a wild contention.

Wertheimer is falling prey to the confusion naturally
engendered by the practice of using “person” and
“human being” interchangeably. Another example of
this is provided by Thomson: “I am inclined to think
also that we shall probably have to agree that the fetus
has already become a human person well before birth.
Indeed, it comes as a surprise when one first learns
how early in its life it begins to acquire human char-
acteristics. By the tenth week, for example, it already
has a face, arms and legs, fingers and toes; it has inter-
nal organs, and brain activity is detectable.”'" But what
do such physiological characteristics have to do with
the question of whether the organism is a person?
Thomson, partly, I think, because of the unfortunate
use of terminology, does not even raise this ques-
tion. As a result she virtually takes it for granted that
there are some cases in which abortion is “positively
indecent.”"?

There is a second reason why using “person” and
“human being” interchangeably is unhappy philo-
sophically. If one says that the dispute between pro-
and anti-abortionists centers on whether the fetus is a
human, it is natural to conclude that it is essentially a
disagreement about certain facts,a disagreement about
what properties a fetus possesses. Thus Wertheimer
says that “if one insists on using the raggy fact—value
distinction, then one ought to say that the dispute is
over a matter of fact in the sense in which it is a fact
that the Negro slaves were human beings.”" T shall
argue that the two cases are not parallel, and that in
the case of abortion what is primarily at stake is what
moral principles one should accept. If one says that
the central issue between conservatives and liberals in
the abortion question is whether the fetus is a person,
it is clear that the dispute may be either about what
properties a thing must have in order to be a person,
in order to have a right to life — a moral question — or
about whether a fetus at a given stage of development
as a matter of fact possesses the properties in ques-
tion. The temptation to suppose that the disagreement
must be a factual one is removed.

It should now be clear why the common practice
of using expressions such as “person” and “human
being” interchangeably in discussions of abortion is
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unfortunate. It would perhaps be best to avoid the
term “human” altogether, employing instead some
expression that is more naturally interpreted as refer-
ring to a certain type of biological organism char-
acterized in physiological terms, such as “member of
the species Homo sapiens.” My own approach will be
to use the term “human” only in contexts where it is
not philosophically dangerous.

I The Basic Issue: When 1is
a Member of the Species
Homo sapiens a Person?

Settling the issue of the morality of abortion and
infanticide will involve answering the following ques-
tions: What properties must something have to be a
person, i.e., to have a serious right to life? At what
point in the development of a member of the species
Homo sapiens does the organism possess the proper-
ties that make it a person? The first question raises
a moral issue. To answer it is to decide what basic'
moral principles involving the ascription of a right to
life one ought to accept. The second question raises a
purely factual issue, since the properties in question
are properties of a purely descriptive sort.

Some writers seem quite pessimistic about the pos-
sibility of resolving the question of the morality of
abortion. Indeed, some have gone so far as to sug-
gest that the question of whether the fetus is a person
is in principle unanswerable: “we seem to be stuck
with the indeterminateness of the fetus’ humanity.’'®
An understanding of some of the sources of this pes-
simism will, I think, help us to tackle the problem. Let
us begin by considering the similarity a number of
people have noted between the issue of abortion and
the issue of Negro slavery. The question here is why it
should be more difficult to decide whether abortion
and infanticide are acceptable than it was to decide
whether slavery was acceptable. The answer seems to
be that in the case of slavery there are moral princi-
ples of a quite uncontroversial sort that settle the issue.
Thus most people would agree to some such principle
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as the following: No organism that has experiences,
that is capable of thought and of using language, and
that has harmed no one, should be made a slave. In
the case of abortion, on the other hand, conditions
that are generally agreed to be sufficient grounds for
ascribing a right to life to something do not suffice to
settle the issue. It is easy to specify other, purportedly
sufficient conditions that will settle the issue, but no
one has been successful in putting forward considera-
tions that will convince others to accept those addi-
tional moral principles.

I do not share the general pessimism about the pos-
sibility of resolving the issue of abortion and infanti-
cide because I believe it is possible to point to a very
plausible moral principle dealing with the question of
necessary conditions for something’s having a right to
life, where the conditions in question will provide an
answer to the question of the permissibility of abor-
tion and infanticide.

There is a second cause of pessimism that should
be noted before proceeding. It is tied up with the fact
that the development of an organism is one of gradual
and continuous change. Given this continuity, how is
one to draw a line at one point and declare it permis-
sible to destroy a member of Homo sapiens up to, but
not beyond, that point? Won'’t there be an arbitrariness
about any point that is chosen? I will return to this
worry shortly. It does not present a serious difficulty
once the basic moral principles relevant to the ascrip-
tion of a right to life to an individual are established.

Let us turn now to the first and most fundamen-
tal question: What properties must something have in
order to be a person, i.e., to have a serious right to
life? The claim I wish to defend is this: An organism
possesses a serious right to life only if it possesses the
concept of a self as a continuing subject of experi-
ences and other mental states, and believes that it is
itself such a continuing entity.

My basic argument in support of this claim, which
I will call the self-consciousness requirement, will be
clearest, I think, if I first offer a simplified version of
the argument, and then consider a modification that
seems desirable. The simplified version of my argu-
ment is this. To ascribe a right to an individual is to
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assert something about the prima facie obligations of
other individuals to act, or to refrain from acting, in
certain ways. However, the obligations in question are
conditional ones, being dependent upon the existence
of certain desires of the individual to whom the right
is ascribed. Thus if an individual asks one to destroy
something to which he has a right, one does not vio-
late his right to that thing if one proceeds to destroy it.
This suggests the following analysis: “A has a right to
X is roughly synonymous with “If A desires X, then
others are under a prima facie obligation to refrain
from actions that would deprive him of it.”'¢
Although this analysis is initially plausible, there are
reasons for thinking it not entirely correct. I will con-
sider these later. Even here, however, some expansion
is necessary, since there are features of the concept of
a right that are important in the present context, and
that ought to be dealt with more explicitly. In par-
ticular, it seems to be a conceptual truth that things
that lack consciousness, such as ordinary machines,
cannot have rights. Does this conceptual truth fol-
low from the above analysis of the concept of a right?
The answer depends on how the term “desire” is
interpreted. If one adopts a completely behavioris-
tic interpretation of “desire,” so that a machine that
searches for an electrical outlet in order to get its
batteries recharged is described as having a desire to
be recharged, then it will not follow from this analy-
sis that objects that lack consciousness cannot have
rights. On the other hand, if “desire” is interpreted in
such a way that desires are states necessarily standing
in some sort of relationship to states of consciousness,
it will follow from the analysis that a machine that is
not capable of being conscious, and consequently of
having desires, cannot have any rights. I think those
who defend analyses of the concept of a right along
the lines of this one do have in mind an interpretation
of the term “desire” that involves reference to some-
thing more than behavioral dispositions. However,
rather than relying on this, it seems preferable to make
such an interpretation explicit. The following analysis
is a natural way of doing that: “A has a right to X is
roughly synonymous with “A is the sort of thing that
is a subject of experiences and other mental states, A
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is capable of desiring X, and if A does desire X, then
others are under a prima facie obligation to refrain
from actions that would deprive him of it.”

The next step in the argument is basically a mat-
ter of applying this analysis to the concept of a right
to life. Unfortunately the expression “right to life” is
not entirely a happy one, since it suggests that the
right in question concerns the continued existence
of a biological organism.That this is incorrect can be
brought out by considering possible ways of violating
an individual’s right to life. Suppose, for example, that
by some technology of the future the brain of an adult
human were to be completely reprogrammed, so that
the organism wound up with memories (or rather,
apparent memories), beliefs, attitudes, and personality
traits completely different from those associated with
it before it was subjected to reprogramming. In such a
case one would surely say that an individual had been
destroyed, that an adult human’s right to life had been
violated, even though no biological organism had
been killed. This example shows that the expression
“right to life” is misleading, since what one is really
concerned about is not just the continued existence
of a biological organism, but the right of a subject of
experiences and other mental states to continue to
exist.

Given this more precise description of the right
with which we are here concerned, we are now in a
position to apply the analysis of the concept of a right
stated above. When we do so we find that the state-
ment “A has a right to continue to exist as a subject of
experiences and other mental states” is roughly syn-
onymous with the statement “A is a subject of experi-
ences and other mental states, A is capable of desiring
to continue to exist as a subject of experiences and
other mental states, and if A does desire to continue to
exist as such an entity, then others are under a prima
facie obligation not to prevent him from doing so.”

The final stage in the argument is simply a matter of
asking what must be the case if something is to be capa-
ble of having a desire to continue existing as a subject
of experiences and other mental states. The basic point
here is that the desires a thing can have are limited by
the concepts it possesses. For the fundamental way of
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describing a given desire is as a desire that a certain
proposition be true.'” Then, since one cannot desire
that a certain proposition be true unless one under-
stands it, and since one cannot understand it without
possessing the concepts involved in it, it follows that
the desires one can have are limited by the concepts
one possesses. Applying this to the present case results
in the conclusion that an entity cannot be the sort of
thing that can desire that a subject of experiences and
other mental states exist unless it possesses the concept
of such a subject. Moreover, an entity cannot desire
that it itself continue existing as a subject of experiences
and other mental states unless it believes that it is now
such a subject. This completes the justification of the
claim that it is a necessary condition of something’s
having a serious right to life that it possess the concept
of a self as a continuing subject of experiences, and
that it believe that it is itself such an entity.

Let us now consider a modification in the above
argument that seems desirable. This modification con-
cerns the crucial conceptual claim advanced about the
relationship between ascription of rights and ascrip-
tion of the corresponding desires. Certain situations
suggest that there may be exceptions to the claim
that if a person doesn’t desire something, one cannot
violate his right to it. There are three types of situa-
tions that call this claim into question: (i) situations in
which an individual’s desires reflect a state of emo-
tional disturbance; (ii) situations in which a previously
conscious individual is temporarily unconscious; (iii)
situations in which an individuals desires have been
distorted by conditioning or by indoctrination.

As an example of the first, consider a case in which
an adult human falls into a state of depression which
his psychiatrist recognizes as temporary. While in
the state he tells people he wishes he were dead. His
psychiatrist, accepting the view that there can be no
violation of an individual’s right to life unless the
individual has a desire to live, decides to let his patient
have his way and kills him. Or consider a related
case in which one person gives another a drug that
produces a state of temporary depression; the recipi-
ent expresses a wish that he were dead. The person
who administered the drug then kills him. Doesn’t
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one want to say in both these cases that the agent
did something seriously wrong in killing the other
person? And isn’t the reason the action was seriously
wrong in each case the fact that it violated the indi-
vidual’s right to life? If so, the right to life cannot be
linked with a desire to live in the way claimed above.

The second set of situations are ones in which an
individual is unconscious for some reason — that is, he
is sleeping, or drugged, or in a temporary coma. Does
an individual in such a state have any desires? People
do sometimes say that an unconscious individual
wants something, but it might be argued that if such
talk is not to be simply false it must be interpreted as
actually referring to the desires the individual would
have if he were now conscious. Consequently, if the
analysis of the concept of a right proposed above were
correct, it would follow that one does not violate an
individual’s right if one takes his car, or kills him,
while he is asleep.

Finally, consider situations in which an individual’s
desires have been distorted, either by inculcation of
irrational beliefs or by direct conditioning. Thus an
individual may permit someone to kill him because
he has been convinced that if he allows himself to be
sacrificed to the gods he will be gloriously rewarded
in a life to come. Or an individual may be enslaved
after first having been conditioned to desire a life of
slavery. Doesn’t one want to say that in the former
case an individual’s right to life has been violated, and
in the latter his right to freedom?

Situations such as these strongly suggest that even if
an individual doesn’t want something, it is still possi-
ble to violate his right to it. Some modification of the
earlier account of the concept of a right thus seems in
order.The analysis given covers, I believe, the paradig-
matic cases of violation of an individual’s rights, but
there are other, secondary cases where one also wants
to say that someone’s right has been violated which
are not included.

Precisely how the revised analysis should be for-
mulated is unclear. Here it will be sufficient merely
to say that, in view of the above, an individual’s right
to X can be violated not only when he desires X, but
also when he would now desire X were it not for one
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of the following: (i) he is in an emotionally unbal-
anced state; (ii) he is temporarily unconscious; (iii) he
has been conditioned to desire the absence of X.

The critical point now is that, even given this exten-
sion of the conditions under which an individual’s
right to something can be violated, it is still true that
one’s right to something can be violated only when
one has the conceptual capability of desiring the thing
in question. For example, an individual who would
now desire not to be a slave if he weren’t emotionally
unbalanced, or if he weren’t temporarily unconscious,
or if he hadn’t previously been conditioned to want
to be a slave, must possess the concepts involved in the
desire not to be a slave. Since it is really only the con-
ceptual capability presupposed by the desire to con-
tinue existing as a subject of experiences and other
mental states, and not the desire itself, that enters into
the above argument, the modification required in the
account of the conditions under which an individual’s
rights can be violated does not undercut my defense
of the self-consciousness requirement.'®

To sum up, my argument has been that having a
right to life presupposes that one is capable of desiring
to continue existing as a subject of experiences and
other mental states. This in turn presupposes both that
one has the concept of such a continuing entity and
that one believes that one is oneself such an entity. So
an entity that lacks such a consciousness of itself as a
continuing subject of mental states does not have a
right to life.

It would be natural to ask at this point whether
satisfaction of this requirement is not only necessary
but also sufficient to ensure that a thing has a right to
life. I am inclined to an affirmative answer. However,
the issue is not urgent in the present context, since
as long as the requirement is in fact a necessary one
we have the basis of an adequate defense of abortion
and infanticide. If an organism must satisfy some other
condition before it has a serious right to life, the result
will merely be that the interval during which infanti-
cide is morally permissible may be somewhat longer.
Although the point at which an organism first achieves
self-consciousness and hence the capacity of desiring
to continue existing as a subject of experiences and

other mental states may be a theoretically incorrect
cutoff point, it is at least a morally safe one: any error
it involves is on the side of caution.

IV Some Critical Comments
on Alternative Proposals

I now want to compare the line of demarcation
I am proposing with the cutoff points traditionally
advanced in discussions of abortion. My fundamental
claim will be that none of these cutoft points can be
defended by appeal to plausible, basic moral princi-
ples. The main suggestions as to the point past which
it is seriously wrong to destroy something that will
develop into an adult member of the species Homo
sapiens are these: (a) conception; (b) the attainment
of human form; (c) the achievement of the ability to
move about spontaneously; (d) viability; (e) birth."”
The corresponding moral principles suggested by
these cutoff points are as follows. (1) It is seriously
wrong to kill an organism, from a zygote on, that
belongs to the species Homo sapiens. (2) It is seri-
ously wrong to kill an organism that belongs to Homo
sapiens and that has achieved human form. (3) It is
seriously wrong to kill an organism that is a member
of Homo sapiens and that is capable of spontaneous
movement. (4) It is seriously wrong to kill an organ-
ism that belongs to Homo sapiens and that is capable of
existing outside the womb. (5) It is seriously wrong to
kill an organism that is a member of Homo sapiens that
is no longer in the womb.

My first comment is that it would not do simply
to omit the reference to membership in the species
Homo sapiens from the above principles, with the
exception of principle (2). For then the principles
would be applicable to animals in general, and one
would be forced to conclude that it was seriously
wrong to abort a cat fetus, or that it was seriously
wrong to abort a motile cat fetus, and so on.

The second and crucial comment is that none of
the five principles given above can plausibly be viewed
as a basic moral principle. To accept any of them as
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such would be akin to accepting as a basic moral prin-
ciple the proposition that it is morally permissible to
enslave black members of the species Homo sapiens
but not white members. Why should it be seriously
wrong to kill an unborn member of the species Homo
sapiens but not seriously wrong to kill an unborn kit-
ten? Difference in species is not per se a morally rel-
evant difference. If one holds that it is seriously wrong
to kill an unborn member of the species Homo sapi-
ens but not an unborn kitten, one should be prepared
to point to some property that is morally significant
and that is possessed by unborn members of Homo
sapiens but not by unborn kittens. Similarly, such a
property must be identified if one believes it seriously
wrong to kill unborn members of Homo sapiens that
have achieved viability but not seriously wrong to kill
unborn kittens that have achieved that state.

What property might account for such a difference?
That is to say, what basic moral principles might a per-
son who accepts one of these five principles appeal
to in support of his secondary moral judgment? Why
should events such as the achievement of human form,
or the achievement of the ability to move about, or
the achievement of viability, or birth serve to endow
something with a right to life? What the liberal must
do is to show that these events involve changes, or are
associated with changes, that are morally relevant.

Let us now consider reasons why the events
involved in cutoff points (b) through (e) are not mor-
ally relevant, beginning with the last two: viability and
birth. The fact that an organism is not physiologically
dependent upon another organism, or is capable of
such physiological independence, is surely irrelevant
to whether the organism has a right to life. In defense
of this contention, consider a speculative case where
a fetus is able to learn a language while in the womb.
One would surely not say that the fetus had no right
to life until it emerged from the womb, or until it was
capable of existing outside the womb. A less speculative
example is the case of Siamese twins who have learned
to speak. One doesn’t want to say that since one of
the twins would die were the two to be separated, it
therefore has no right to life. Consequently it seems
difficult to disagree with the conservative’s claim that
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an organism which lacks a right to life before birth
or before becoming viable cannot acquire this right
immediately upon birth or upon becoming viable.
This does not, however, completely rule out viabil-
ity as a line of demarcation. For instead of defending
viability as a cutoff point on the ground that only
then does a fetus acquire a right to life, it is possible to
argue rather that when one organism is physiologically
dependent upon another, the former’ right to life may
conflict with the latter’s right to use its body as it will,
and moreover, that the latter’s right to do what it wants
with its body may often take precedence over the other
organism’s right to life. Thomson has defended this
view: I am arguing only that having a right to life does
not guarantee having either a right to the use of or a
right to be allowed continued use of another person’s
body — even if one needs it for life itself. So the right
to life will not serve the opponents of abortion in the
very simple and clear way in which they seem to have
thought it would.”® I believe that Thomson is right in
contending that philosophers have been altogether too
casual in assuming that if one grants the fetus a serious
right to life, one must accept a conservative position on
abortion.?' I also think the only defense of viability as a
cutoff point which has any hope of success at all is one
based on the considerations she advances. I doubt very
much, however, that this defense of abortion is ulti-
mately tenable. I think that one can grant even stronger
assumptions than those made by Thomson and still
argue persuasively for a semiconservative view. What
I have in mind is this. Let it be granted, for the sake
of argument, that a woman’s right to free her body of
parasites which will inhibit her freedom of action and
possibly impair her health is stronger than the parasite’s
right to life, and is so even if the parasite has as much
right to life as an adult human. One can still argue that
abortion ought not to be permitted. For if A’s right is
stronger than B’s, and it is impossible to satisfy both, it
does not follow that A’s should be satisfied rather than
B’s. It may be possible to compensate A if his right isn’t
satisfied, but impossible to compensate B if his right
isn’t satisfied. In such a case the best thing to do may be
to satisfy B’s claim and to compensate A. Abortion may
be a case in point. If the fetus has a right to life and the
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right is not satisfied, there is certainly no way the fetus
can be compensated. On the other hand, if the woman’s
right to rid her body of harmful and annoying parasites
is not satisfied, she can be compensated. Thus it would
seem that the just thing to do would be to prohibit
abortion, but to compensate women for the burden of
carrying a parasite to term.Then, however, we are back
at a (modified) conservative position.?? Our conclusion
must be that it appears unlikely there is any satisfactory
defense either of viability or of birth as cutoff points.

Let us now consider the third suggested line of
demarcation, the achievement of the power to move
about spontaneously. It might be argued that acquiring
this power is a morally relevant event on the grounds
that there is a connection between the concept of an
agent and the concept of a person, and being motile is
an indication that a thing is an agent.”

It is difficult to respond to this suggestion unless it
is made more specific. Given that one’s interest here
is in defending a certain cutoff point, it is natural to
interpret the proposal as suggesting that motility is a
necessary condition of an organism’s having a right
to life. But this won't do, because one certainly wants
to ascribe a right to life to adult humans who are
completely paralyzed. Maybe the suggestion is rather
that motility is a sufficient condition of something’s
having a right to life. However, it is clear that motil-
ity alone is not sufficient, since this would imply that
all animals, and also certain machines, have a right to
life. Perhaps, then, the most reasonable interpretation
of the claim is that motility together with some other
property is a sufficient condition of something’s hav-
ing a right to life, where the other property will have
to be a property possessed by unborn members of the
species Homo sapiens but not by unborn members of
other familiar species.

The central question, then, is what this other prop-
erty is. Until one is told, it is very difficult to evalu-
ate either the moral claim that motility together with
that property is a sufficient basis for ascribing to an
organism a right to life or the factual claim that a
motile human fetus possesses that property while a
motile fetus belonging to some other species does
not. A conservative would presumably reject motility
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as a cutoff point by arguing that whether an organism
has a right to life depends only upon its potentiali-
ties, which are of course not changed by its becoming
motile. If, on the other hand, one favors a liberal view
of abortion, I think that one can attack this third sug-
gested cutoft point, in its unspecified form, only by
determining what properties are necessary, or what
properties sufficient, for an individual to have a right
to life. Thus I would base my rejection of motility as a
cutoft point on my claim, defended above, that a nec-
essary condition of an organism’s possessing a right to
life is that it conceive of itself as a continuing subject
of experiences and other mental states.

The second suggested cutoff point — the develop-
ment of a recognizably human form — can be dismissed
fairly quickly. I have already remarked that member-
ship in a particular species is not itself a morally rele-
vant property. For it is obvious that if we encountered
other “rational animals,” such as Martians, the fact that
their physiological makeup was very different from
our own would not be grounds for denying them a
right to life.** Similarly, it is clear that the develop-
ment of human form is not in itself a morally relevant
event. Nor do there seem to be any grounds for hold-
ing that there is some other change, associated with
this event, that is morally relevant. The appeal of this
second cutoff point is, I think, purely emotional.

The overall conclusion seems to be that it is very
difficult to defend the cutoft points traditionally
advanced by those who advocate either a moderate or
a liberal position on abortion. The reason is that there
do not seem to be any basic moral principles one can
appeal to in support of the cutoff points in question.
We must now consider whether the conservative is
any better off.

V Refutation of the Conservative
Position

Many have felt that the conservative’s position is more
defensible than the liberal’s because the conservative
can point to the gradual and continuous development
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of an organism as it changes from a zygote to an adult
human being. He is then in a position to argue that
it is morally arbitrary for the liberal to draw a line at
some point in this continuous process and to say that
abortion is permissible before, but not after, that par-
ticular point. The liberal’s reply would presumably be
that the emphasis upon the continuity of the process
is misleading. What the conservative is really doing is
simply challenging the liberal to specify the properties
a thing must have in order to be a person, and to show
that the developing organism does acquire the prop-
erties at the point selected by the liberal. The liberal
may then reply that the difficulty he has meeting this
challenge should not be taken as grounds for reject-
ing his position. For the conservative cannot meet this
challenge either; the conservative is equally unable to
say what properties something must have if it is to
have a right to life.

Although this rejoinder does not dispose of the
conservative’s argument, it is not without bite. For
defenders of the view that abortion is always wrong
have failed to face up to the question of the basic
moral principles on which their position rests. They
have been content to assert the wrongness of killing
any organism, from a zygote on, if that organism is a
member of the species Homo sapiens. But they have
overlooked the point that this cannot be an acceptable
basic moral principle, since difference in species is not
in itself a morally relevant difterence. The conserva-
tive can reply, however, that it is possible to defend
his position — but not the liberal’s — without getting
clear about the properties a thing must possess if it is
to have a right to life. The conservative’s defense will
rest upon the following two claims: first, that there is
a property, even if one is unable to specify what it is,
that (i) is possessed by adult humans, and (ii) endows
any organism possessing it with a serious right to life.
Second, that if there are properties which satisfy (i) and
(i) above, at least one of those properties will be such
that any organism potentially possessing that property
has a serious right to life even now, simply by virtue of
that potentiality, where an organism possesses a prop-
erty potentially if it will come to have that property
in the normal course of its development. The second
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claim — which I shall refer to as the potentiality prin-
ciple — is critical to the conservative’s defense. Because
of it he is able to defend his position without deciding
what properties a thing must possess in order to have a
right to life. It is enough to know that adult members
of Homo sapiens do have such a right. For then one
can conclude that any organism which belongs to the
species Homo sapiens, from a zygote on, must also have
a right to life by virtue of the potentiality principle.

The liberal, by contrast, cannot mount a compara-
ble argument. He cannot defend his position without
offering at least a partial answer to the question of
what properties a thing must possess in order to have
a right to life.

The importance of the potentiality principle, how-
ever, goes beyond the fact that it provides support for
the conservative’s position. If the principle is unac-
ceptable, then so is his position. For if the conservative
cannot defend the view that an organism’s having cer-
tain potentialities is sufficient grounds for ascribing to
it a right to life, his claim that a fetus which is a mem-
ber of Homo sapiens has a right to life can be attacked
as follows. The reason an adult member of Homo sapi-
ens has a right to life, but an infant ape does not, is that
there are certain psychological properties which the
former possesses and the latter lacks. Now, even if one
is unsure exactly what these psychological properties
are, it is clear that an organism in the early stages of
development from a zygote into an adult member of
Homo sapiens does not possess these properties. One
need merely compare a human fetus with an ape fetus.
What mental states does the former enjoy that the
latter does not? Surely it is reasonable to hold that
there are no significant differences in their respective
mental lives — assuming that one wishes to ascribe any
mental states at all to such organisms. (Does a zygote
have a mental life? Does it have experiences? Or
beliefs? Or desires?) There are, of course, physiological
differences, but these are not in themselves morally
significant. If one held that potentialities were relevant
to the ascription of a right to life, one could argue
that the physiological differences, though not mor-
ally significant in themselves, are morally significant
by virtue of their causal consequences: they will lead
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to later psychological differences that are morally rel-
evant, and for this reason the physiological differences
are themselves morally significant. But if the poten-
tiality principle is not available, this line of argument
cannot be used, and there will then be no differences
between a human fetus and an ape fetus that the con-
servative can use as grounds for ascribing a serious
right to life to the former but not to the latter.

It is therefore tempting to conclude that the con-
servative view of abortion is acceptable if and only
if the potentiality principle is acceptable. But to say
that the conservative position can be defended if the
potentiality principle is acceptable is to assume that
the argument is over once it is granted that the fetus
has a right to life, and, as was noted above, Thomson
has shown that there are serious grounds for question-
ing this assumption. In any case, the important point
here is that the conservative position on abortion is
acceptable only if the potentiality principle is sound.

One way to attack the potentiality principle is
simply to argue in support of the self-consciousness
requirement — the claim that only an organism that
conceives of itself as a continuing subject of experi-
ences has a right to life. For this requirement, when
taken together with the claim that there is at least
one property, possessed by adult humans, such that
any organism possessing it has a serious right to life,
entails the denial of the potentiality principle. Or at
least this is so if we add the uncontroversial empirical
claim that an organism that will in the normal course
of events develop into an adult human does not from
the very beginning of its existence possess a concept
of a continuing subject of experiences together with
a belief that it is itself such an entity.

I think it best, however, to scrutinize the potential-
ity principle itself, and not to base one’s case against it
simply on the self-consciousness requirement. Perhaps
the first point to note is that the potentiality princi-
ple should not be confused with principles such as
the following: the value of an object is related to the
value of the things into which it can develop. This
“valuation principle” is rather vague. There are ways
of making it more precise, but we need not consider
these here. Suppose now that one were to speak not

of a right to life, but of the value of life. It would
then be easy to make the mistake of thinking that
the valuation principle was relevant to the potential-
ity principle — indeed, that it entailed it. But an indi-
vidual’s right to life is not based on the value of his
life. To say that the world would be better off if it
contained fewer people is not to say that it would be
right to achieve such a better world by killing some
of the present inhabitants. If having a right to life were
a matter of a thing’s value, then a thing’s potentiali-
ties, being connected with its expected value, would
clearly be relevant to the question of what rights it
had. Conversely, once one realizes that a thing’s rights
are not a matter of its value, I think it becomes clear
that an organism’s potentialities are irrelevant to the
question of whether it has a right to life.

But let us now turn to the task of finding a direct
refutation of the potentiality principle. The basic issue
is this. Is there any property ] which satisfies the fol-
lowing conditions: (1) There is a property K such that
any individual possessing property K has a right to
life, and there is a scientific law L to the effect that
any organism possessing property J will in the normal
course of events come to possess property K at some
later time. (2) Given the relationship between prop-
erty J and property K just described, anything pos-
sessing property ] has a right to life. (3) If property |
were not related to property K in the way indicated, it
would not be the case that anything possessing prop-
erty J thereby had a right to life. In short, the question
is whether there is a property J that bestows a right
to life on an organism only because ] stands in a certain
causal relationship to a second property K, which is
such that anything possessing that property ipso facto
has a right to life.

My argument turns upon the following critical
principle: Let C be a causal process that normally leads
to outcome E. Let A be an action that initiates process
C, and B be an action involving a minimal expendi-
ture of energy that stops process C before outcome
E occurs. Assume further that actions A and B do
not have any other consequences, and that E is the
only morally significant outcome of process C. Then
there is no moral difference between intentionally
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performing action B and intentionally refraining from
performing action A, assuming identical motivation
in both cases. This principle, which I shall refer to as
the moral symmetry principle with respect to action
and inaction, would be rejected by some philosophers.
They would argue that there is an important distinc-
tion to be drawn between “what we owe people in
the form of aid and what we owe them in the way
and that the latter, “negative
duties,” are duties that it is more serious to neglect

225

of non-interference,

than the former, “positive” ones. This view arises from
an intuitive response to examples such as the follow-
ing. Even if it is wrong not to send food to starving
people in other parts of the world, it is more wrong
still to kill someone. And isn’t the conclusion, then,
that one’s obligation to refrain from killing someone
is a more serious obligation than one’s obligation to
save lives?

[ want to argue that this is not the correct conclu-
sion. I think it is tempting to draw this conclusion if
one fails to consider the motivation that is likely to be
associated with the respective actions. If someone per-
forms an action he knows will kill someone else, this
will usually be grounds for concluding that he wanted
to kill the person in question. In contrast, failing to
help someone may indicate only apathy, laziness, self-
ishness, or an amoral outlook: the fact that a person
knowingly allows another to die will not normally be
grounds for concluding that he desired that person’s
death. Someone who knowingly kills another is more
likely to be seriously defective from a moral point of
view than someone who fails to save another’s life.

If we are not to be led to false conclusions by our
intuitions about certain cases, we must explicitly
assume identical motivations in the two situations.
Compare, for example, the following: (1) Jones sees
that Smith will be killed by a bomb unless he warns
him. Jones’s reaction is: “How lucky, it will save me
the trouble of killing Smith myself”” So Jones allows
Smith to be killed by the bomb, even though he could
easily have warned him. (2) Jones wants Smith dead,
and therefore shoots him. Is one to say there is a sig-
nificant difference between the wrongness of Jones’s
behavior in these two cases? Surely not. This shows
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the mistake of drawing a distinction between positive
duties and negative duties and holding that the latter
impose stricter obligations than the former. The dif-
ference in our intuitions about situations that involve
giving aid to others and corresponding situations that
involve not interfering with others is to be explained
by reference to probable differences in the motiva-
tions operating in the two situations, and not by refer-
ence to a distinction between positive and negative
duties. For once it is specified that the motivation is
the same in the two situations, we realize that inaction
is as wrong in the one case as action is in the other.

There is another point that may be relevant. Action
involves effort, while inaction usually does not. It usu-
ally does not require any effort on my part to refrain
from killing someone, but saving someone’s life will
require an expenditure of energy. One must then ask
how large a sacrifice a person is morally required to
make to save the life of another. If the sacrifice of
time and energy is quite large it may be that one is
not morally obliged to save the life of another in that
situation. Superficial reflection upon such cases might
easily lead us to introduce the distinction between
positive and negative duties, but again it is clear that
this would be a mistake. The point is not that one
has a greater duty to refrain from killing others than
to perform positive actions that will save them. It is
rather that positive actions require effort, and this
means that in deciding what to do a person has to take
into account his own right to do what he wants with
his life, and not only the other person’s right to life. To
avoid this confusion, we should confine ourselves to
comparisons between situations in which the positive
action involves minimal effort.

The moral symmetry principle, as formulated
above, explicitly takes these two factors into account.
It applies only to pairs of situations in which the moti-
vations are identical and the positive action involves
minimal effort. Without these restrictions, the princi-
ple would be open to serious objection; with them, it
seems perfectly acceptable. For the central objection
to it rests on the claim that we must distinguish posi-
tive from negative duties and recognize that negative
duties impose stronger obligations than positive ones.
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I have tried to show how this claim derives from an
unsound account of our moral intuitions about cer-
tain situations.

My argument against the potentiality principle
can now be stated. Suppose at some future time a
chemical were to be discovered which when injected
into the brain of a kitten would cause the kitten to
develop into a cat possessing a brain of the sort pos-
sessed by humans, and consequently into a cat hav-
ing all the psychological capabilities characteristic of
adult humans. Such cats would be able to think, to use
language, and so on. Now it would surely be morally
indefensible in such a situation to ascribe a serious
right to life to members of the species Homo sapiens
without also ascribing it to cats that have undergone
such a process of development: there would be no
morally significant differences.

Secondly, it would not be seriously wrong to refrain
from injecting a newborn kitten with the special
chemical, and to kill it instead. The fact that one could
initiate a causal process that would transform a kitten
into an entity that would eventually possess proper-
ties such that anything possessing them ipso facto has a
serious right to life does not mean that the kitten has
a serious right to life even before it has been subjected
to the process of injection and transformation. The
possibility of transforming kittens into persons will
not make it any more wrong to kill newborn kittens
than it is now.

Thirdly, in view of the symmetry principle, if it is
not seriously wrong to refrain from initiating such a
causal process, neither is it seriously wrong to interfere
with such a process. Suppose a kitten is accidentally
injected with the chemical. As long as it has not yet
developed those properties that in themselves endow
something with a right to life, there cannot be any-
thing wrong with interfering with the causal process
and preventing the development of the properties in
question. Such interference might be accomplished
either by injecting the kitten with some “neutraliz-
ing” chemical or simply by killing it.

But ifit is not seriously wrong to destroy an injected
kitten which will naturally develop the properties that
bestow a right to life, neither can it be seriously wrong
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to destroy a member of Homo sapiens which lacks such
properties, but will naturally come to have them.The
potentialities are the same in both cases. The only dif-
ference is that in the case of a human fetus the poten-
tialities have been present from the beginning of the
organism’s development, while in the case of the kit-
ten they have been present only from the time it was
injected with the special chemical. This difference in
the time at which the potentialities were acquired is a
morally irrelevant difference.

It should be emphasized that I am not here assum-
ing that a human fetus does not possess properties
which in themselves, and irrespective of their causal
relationships to other properties, provide grounds for
ascribing a right to life to whatever possesses them.
The point is merely that if it is seriously wrong to
kill something, the reason cannot be that the thing
will later acquire properties that in themselves provide
something with a right to life.

Finally, it is reasonable to believe that there are
properties possessed by adult members of Homo sapi-
ens which establish their right to life, and also that
any normal human fetus will come to possess those
properties shared by adult humans. But it has just been
shown that if it is wrong to kill a human fetus, it can-
not be because of its potentialities. One is therefore
forced to conclude that the conservative’s potentiality
principle is false.

In short, anyone who wants to defend the poten-
tiality principle must either argue against the moral
symmetry principle or hold that in a world in which
kittens could be transformed into “rational animals” it
would be seriously wrong to kill newborn kittens. It
is hard to believe there is much to be said for the latter
moral claim. Consequently one expects the conserva-
tive’s rejoinder to be directed against the symmetry
principle. While I have not attempted to provide a
thorough defense of that principle, I have tried to
show that what seems to be the most important
objection to it — the one that appeals to a distinction
between positive and negative duties — is based on a
superficial analysis of our moral intuitions. I believe
that a more thorough examination of the symmetry
principle would show it to be sound. If so, we should
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reject the potentiality principle, and the conservative
position on abortion as well.

VI Summary and Conclusions

Let us return now to my basic claim, the self-
consciousness requirement: An organism possesses a
serious right to life only if it possesses the concept
of a self as a continuing subject of experiences and
other mental states, and believes that it is itself such a
continuing entity. My defense of this claim has been
twofold. I have offered a direct argument in support
of it,and I have tried to show that traditional conserv-
ative and liberal views on abortion and infanticide,
which involve a rejection of it, are unsound. I now
want to mention one final reason why my claim
should be accepted. Consider the example mentioned
in section II — that of killing, as opposed to torturing,
newborn kittens. I suggested there that while in the
case of adult humans most people would consider it
worse to kill an individual than to torture him for an
hour, we do not usually view the killing of a newborn
kitten as morally outrageous, although we would
regard someone who tortured a newborn kitten for
an hour as heinously evil. I pointed out that a pos-
sible conclusion that might be drawn from this is that
newborn kittens have a right not to be tortured, but
do not have a serious right to life. If this is the correct
conclusion, how is one to explain it? One merit of
the self-consciousness requirement is that it provides
an explanation of this situation. The reason a new-
born kitten does not have a right to life is explained
by the fact that it does not possess the concept of a
self. But how is one to explain the kitten’s having a
right not to be tortured? The answer is that a desire
not to suffer pain can be ascribed to something with-
out assuming that it has any concept of a continuing
self. For while something that lacks the concept of a
self cannot desire that a self not suffer, it can desire
that a given sensation not exist. The state desired — the
absence of a particular sensation, or of sensations of a
certain sort — can be described in a purely phenom-
enalistic language, and hence without the concept of

0005015734.INDD 28

a continuing self. So long as the newborn kitten pos-
sesses the relevant phenomenal concepts, it can truly
be said to desire that a certain sensation not exist. So
we can ascribe to it a right not to be tortured even
though, since it lacks the concept of a continuing self,
we cannot ascribe to it a right to life.

This completes my discussion of the basic moral
principles involved in the issue of abortion and infan-
ticide. But I want to comment upon an important
factual question, namely, at what point an organism
comes to possess the concept of a self as a continu-
ing subject of experiences and other mental states,
together with the belief that it is itself such a con-
tinuing entity. This is obviously a matter for detailed
psychological investigation, but everyday observation
makes it perfectly clear, I believe, that a newborn baby
does not possess the concept of a continuing self, any
more than a newborn kitten possesses such a concept.
If so, infanticide during a time interval shortly after
birth must be morally acceptable.

But where is the line to be drawn? What is the
cutoff point? If one maintained, as some philoso-
phers have, that an individual possesses concepts
only if he can express these concepts in language, it
would be a matter of everyday observation whether
or not a given organism possessed the concept of a
continuing self. Infanticide would then be permis-
sible up to the time an organism learned how to use
certain expressions. However, I think the claim that
acquisition of concepts is dependent on acquisition
of language is mistaken. For example, one wants to
ascribe mental states of a conceptual sort — such as
beliefs and desires — to organisms that are incapa-
ble of learning a language. This issue of prelinguistic
understanding is clearly outside the scope of this dis-
cussion. My point is simply that if an organism can
acquire concepts without thereby acquiring a way of
expressing those concepts linguistically, the question
of whether a given organism possesses the concept
of a self as a continuing subject of experiences and
other mental states, together with the belief that it
is itself such a continuing entity, may be a question
that requires fairly subtle experimental techniques
to answer.
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If this view of the matter is roughly correct, there
are two worries one is left with at the level of practi-
cal moral decisions, one of which may turn out to
be deeply disturbing. The lesser worry is where the
line is to be drawn in the case of infanticide. It is not
troubling because there is no serious need to know
the exact point at which a human infant acquires a
right to life. For in the vast majority of cases in which
infanticide is desirable, its desirability will be apparent
within a short time after birth. Since it is virtually cer-
tain that an infant at such a stage of its development
does not possess the concept of a continuing self, and
thus does not possess a serious right to life, there is
excellent reason to believe that infanticide is morally
permissible in most cases where it is otherwise desir-
able. The practical moral problem can thus be satisfac-
torily handled by choosing some period of time, such
as a week after birth, as the interval during which
infanticide will be permitted. This interval could then
be modified once psychologists have established the
point at which a human organism comes to believe

Notes

1 T am grateful to a number of people, particularly the
editors of Philosophy & Public Affairs, Rodelia Hapke and
Walter Kaufmann, for their helpful comments. It should
not, of course, be inferred that they share the views
expressed in this paper.

2 Judith Jarvis Thomson, in her article “A Defense of
Abortion,” Philosophy & Public Affairs, I, no. 1 (Fall 1971):
4766 [see chapter 2 in this volume], has argued with
great force and ingenuity that this conclusion is mis-
taken. I will comment on her argument later in this
paper.

3 While this is the position conservatives tend to hold,
it is not clear that it is the position they ought to hold.
For if the fetus is a person it is far from clear that it is
permissible to destroy it to save the mother. Two moral
principles lend support to the view that it is the fetus
which should live. First, other things being equal, should
not one give something to a person who has had less
rather than to a person who has had more? The mother
has had a chance to live, while the fetus has not. The
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that it is a continuing subject of experiences and other
mental states.

The troubling worry is whether adult animals
belonging to species other than Homo sapiens may not
also possess a serious right to life. For once one says
that an organism can possess the concept of a con-
tinuing self, together with the belief that it is itself
such an entity, without having any way of express-
ing that concept and that belief linguistically, one has
to face up to the question of whether animals may
not possess properties that bestow a serious right to
life upon them. The suggestion itself is a familiar one,
and one that most of us are accustomed to dismiss
very casually. The line of thought advanced here sug-
gests that this attitude may turn out to be tragically
mistaken. Once one reflects upon the question of the
basic moral principles involved in the ascription of a
right to life to organisms, one may find himself driven
to conclude that our everyday treatment of animals is
morally indefensible, and that we are in fact murder-
ing innocent persons.

choice is thus between giving the mother more of an
opportunity to enjoy life while giving the fetus none
at all and giving the fetus an opportunity to enjoy life
while not giving the mother a further opportunity to
do so. Surely fairness requires the latter. Secondly, since
the fetus has a greater life expectancy than the mother,
one is in effect distributing more goods by choosing the
life of the fetus over the life of the mother.

The position I am here recommending to the conserva-
tive should not be confused with the official Catholic
position. The Catholic Church holds that it is seriously
wrong to kill a fetus directly even if failure to do so will
result in the death of both the mother and the fetus. This
perverse value judgment is not part of the conservative’s
position.

4 Section 230.3 of the American Law Institute’s Model
Penal Code (Philadelphia, 1962). There is some interest-
ing, though at times confused, discussion of the pro-
posed code in Model Penal Code — Téntative Draft No. 9
(Philadelphia, 1959), pp. 146—-62.
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A clear example of such an unwillingness to entertain
seriously the possibility that moral judgments widely
accepted in one’s own society may nevertheless be
incorrect is provided by Roger Wertheimer’s superficial
dismissal of infanticide on pages 69-70 of his article
“Understanding the Abortion Argument,” Philosophy &
Public Affairs, I, no. 1 (Fall 1971): 67-95.

Compare the discussion of the concept of a right
offered by Richard B. Brandt in his Ethical Theory
(Englewood Cliffs, NJ, 1959), pp. 434—41. As Brandt
points out, some philosophers have maintained that
only things that can claim rights can have rights. I agree
with Brandt’s view that “inability to claim does not
destroy the right” (p. 440).

B. A. Brody, “Abortion and the Law,” Journal of
Philosophy, LXVIIIL, no. 12 (17 June 1971): 357-69. See
pp- 357-8.

Thomson, “A Defense of Abortion,” p. 47.
Wertheimer, “Understanding the Abortion Argument,”
p. 69.

Ibid.

Thomson, “A Defense of Abortion,” pp. 47-8.

Ibid., p. 65.

Wertheimer, “Understanding the Abortion Argument,”
p-78.

A moral principle accepted by a person is basic for him if
and only if his acceptance of it is not dependent upon
any of his (nonmoral) factual beliefs. That is, no change
in his factual beliefs would cause him to abandon the
principle in question.

Wertheimer, “Understanding the Abortion Argument,”
p- 88.

Again, compare the analysis defended by Brandt in
Ethical Theory, pp. 434—41.

In everyday life one often speaks of desiring things, such
as an apple or a newspaper. Such talk is elliptical, the
context together with one’s ordinary beliefs serving to
make it clear that one wants to eat the apple and read
the newspaper. To say that what one desires is that a
certain proposition be true should not be construed as
involving any particular ontological commitment. The
point is merely that it is sentences such as “John wants it
to be the case that he is eating an apple in the next few
minutes” that provide a completely explicit description
of a person’s desires. If one fails to use such sentences
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one can be badly misled about what concepts are pre-
supposed by a particular desire.

There are, however, situations other than those discussed
here which might seem to count against the claim that
a person cannot have a right unless he is conceptually
capable of having the corresponding desire. Can’t a
young child, for example, have a right to an estate, even
though he may not be conceptually capable of want-
ing the estate? It is clear that such situations have to be
carefully considered if one is to arrive at a satisfactory
account of the concept of a right. My inclination is to
say that the correct description is not that the child now
has a right to the estate, but that he will come to have
such a right when he is mature, and that in the mean-
time no one else has a right to the estate. My reason for
saying that the child does not now have a right to the
estate is that he cannot now do things with the estate,
such as selling it or giving it away that he will be able to
do later on.

Another frequent suggestion as to the cutoff point not
listed here is quickening. I omit it because it seems clear
that if abortion after quickening is wrong, its wrong-
ness must be tied up with the motility of the fetus, not
with the mother’s awareness of the fetus’ ability to move
about.

Thomson, “A Defense of Abortion,” p. 56.

A good example of a failure to probe this issue is pro-
vided by Brody’ “Abortion and the Law.”

Admittedly the modification is a substantial one, since
given a society that refused to compensate women, a
woman who had an abortion would not be doing any-
thing wrong.

Compare Wertheimer’s remarks, “Understanding the
Abortion Argument,” p. 79.

This requires qualification. If their central nervous sys-
tems were radically different from ours, it might be
thought that one would not be justified in ascribing
to them mental states of an experiential sort. And then,
since it seems to be a conceptual truth that only things
having experiential states can have rights, one would be
forced to conclude that one was not justified in ascrib-
ing any rights to them.

Philippa Foot, “The Problem of Abortion and the
Doctrine of the Double Effect,” Oxford Review,5 (1967):
5-15. See the discussion on pp. 11ft.
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A Defense of Abortion

Judith Jarvis Thomson'

Most opposition to abortion relies on the premise that
the fetus is a human being, a person, from the moment
of conception. The premise is argued for, but, as I think,
not well. Take, for example, the most common argu-
ment. We are asked to notice that the development of
a human being from conception through birth into
childhood is continuous; then it is said that to draw
a line, to choose a point in this development and say
“before this point the thing is not a person, after this
point it is a person” is to make an arbitrary choice,
a choice for which in the nature of things no good
reason can be given. It is concluded that the fetus is, or
anyway that we had better say it is, a person from the
moment of conception. But this conclusion does not
follow. Similar things might be said about the develop-
ment of an acorn into an oak tree, and it does not fol-
low that acorns are oak trees, or that we had better say
they are. Arguments of this form are sometimes called
“slippery slope arguments” — the phrase is perhaps
self-explanatory — and it is dismaying that opponents
of abortion rely on them so heavily and uncritically.

[ am inclined to agree, however, that the prospects
for “drawing a line” in the development of the fetus

look dim.Iam inclined to think also that we shall prob-
ably have to agree that the fetus has already become a
human person well before birth. Indeed, it comes as
a surprise when one first learns how early in its life it
begins to acquire human characteristics. By the tenth
week, for example, it already has a face, arms and legs,
fingers and toes; it has internal organs, and brain activ-
ity is detectable.> On the other hand, I think that the
premise is false, that the fetus is not a person from the
moment of conception. A newly fertilized ovum, a
newly implanted clump of cells, is no more a person
than an acorn is an oak tree. But I shall not discuss
any of this. For it seems to me to be of great inter-
est to ask what happens if, for the sake of argument,
we allow the premise. How, precisely, are we supposed
to get from there to the conclusion that abortion is
morally impermissible? Opponents of abortion com-
monly spend most of their time establishing that the
fetus is a person, and hardly any time explaining the
step from there to the impermissibility of abortion.
Perhaps they think the step too simple and obvious
to require much comment. Or perhaps instead they
are simply being economical in argument. Many of

Original publication details: Judith Jarvis Thomson, “A Defense of Abortion,” pp. 47-66 from Philosophy and Public Affairs 1: 1 (1971).
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those who defend abortion rely on the premise that
the fetus is not a person, but only a bit of tissue that
will become a person at birth; and why pay out more
arguments than you have to? Whatever the explana-
tion, I suggest that the step they take is neither easy
nor obvious, that it calls for closer examination than it
is commonly given, and that when we do give it this
closer examination we shall feel inclined to reject it.

I propose, then, that we grant that the fetus is a
person from the moment of conception. How does
the argument go from here? Something like this, I
take it. Every person has a right to life. So the fetus
has a right to life. No doubt the mother has a right
to decide what shall happen in and to her body; eve-
ryone would grant that. But surely a person’s right to
life is stronger and more stringent than the mother’s
right to decide what happens in and to her body, and
so outweighs it. So the fetus may not be killed; an
abortion may not be performed.

It sounds plausible. But now let me ask you to
imagine this. You wake up in the morning and find
yourself back to back in bed with an unconscious
violinist. A famous unconscious violinist. He has
been found to have a fatal kidney ailment, and the
Society of Music Lovers has canvassed all the avail-
able medical records and found that you alone have
the right blood type to help. They have therefore
kidnapped you, and last night the violinist’s circu-
latory system was plugged into yours, so that your
kidneys can be used to extract poisons from his
blood as well as your own. The director of the hos-
pital now tells you, “Look, we'’re sorry the Society of
Music Lovers did this to you — we would never have
permitted it if we had known. But still, they did it,
and the violinist now is plugged into you.To unplug
you would be to kill him. But never mind, it’s only
for nine months. By then he will have recovered
from his ailment, and can safely be unplugged from
you.” Is it morally incumbent on you to accede to
this situation? No doubt it would be very nice of
you if you did, a great kindness. But do you have to
accede to it? What if it were not nine months, but
nine years? Or longer still? What if the director of
the hospital says, “Tough luck, I agree, but you’ve
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now got to stay in bed, with the violinist plugged
into you, for the rest of your life. Because remember
this. All persons have a right to life, and violinists are
persons. Granted you have a right to decide what
happens in and to your body, but a person’s right to
life outweighs your right to decide what happens in
and to your body. So you cannot ever be unplugged
from him.” I imagine you would regard this as outra-
geous, which suggests that something really is wrong
with that plausible-sounding argument I mentioned
a moment ago.

In this case, of course, you were kidnapped; you
didn’t volunteer for the operation that plugged the
violinist into your kidneys. Can those who oppose
abortion on the ground I mentioned make an excep-
tion for a pregnancy due to rape? Certainly. They
can say that persons have a right to life only if they
didn’t come into existence because of rape; or they
can say that all persons have a right to life, but that
some have less of a right to life than others, in par-
ticular, that those who came into existence because
of rape have less. But these statements have a rather
unpleasant sound. Surely the question of whether you
have a right to life at all, or how much of it you have,
shouldn’t turn on the question of whether or not
you are the product of a rape. And in fact the people
who oppose abortion on the ground I mentioned do
not make this distinction, and hence do not make an
exception in the case of rape.

Nor do they make an exception for a case in which
the mother has to spend the nine months of her preg-
nancy in bed. They would agree that would be a great
pity, and hard on the mother; but all the same, all per-
sons have a right to life, the fetus is a person, and so
on. I suspect, in fact, that they would not make an
exception for a case in which, miraculously enough,
the pregnancy went on for nine years, or even the rest
of the mother life.

Some won’t even make an exception for a case
in which continuation of the pregnancy is likely to
shorten the mother’s life; they regard abortion as
impermissible even to save the mother’s life. Such
cases are nowadays very rare, and many opponents
of abortion do not accept this extreme view. All the
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same, it is a good place to begin: a number of points
of interest come out in respect to it.

1. Let us call the view that abortion is impermis-
sible even to save the mother’ life “the extreme view.”
I want to suggest first that it does not issue from the
argument | mentioned earlier without the addition
of some fairly powerful premises. Suppose a woman
has become pregnant, and now learns that she has a
cardiac condition such that she will die if she car-
ries the baby to term. What may be done for her?
The fetus, being a person, has a right to life, but as
the mother is a person too, so has she a right to life.
Presumably they have an equal right to life. How is it
supposed to come out that an abortion may not be
performed? If mother and child have an equal right
to life, shouldn’t we perhaps flip a coin? Or should we
add to the mother’ right to life her right to decide
what happens in and to her body, which everybody
seems to be ready to grant — the sum of her rights
now outweighing the fetus’ right to life?

The most familiar argument here is the follow-
ing. We are told that performing the abortion would
be directly killing® the child, whereas doing nothing
would not be killing the mother, but only letting her
die. Moreover, in killing the child, one would be kill-
ing an innocent person, for the child has committed
no crime, and is not aiming at his mother’s death. And
then there are a variety of ways in which this might
be continued. (1) But as directly killing an innocent
person is always and absolutely impermissible, an
abortion may not be performed. Or, (2) as directly
killing an innocent person is murder, and murder is
always and absolutely impermissible, an abortion may
not be performed.* Or, (3) as one’s duty to refrain
from directly killing an innocent person is more strin-
gent than one’s duty to keep a person from dying, an
abortion may not be performed. Or, (4) if one’s only
options are directly killing an innocent person or let-
ting a person die, one must prefer letting the person
die, and thus an abortion may not be performed.’

Some people seem to have thought that these are
not further premises which must be added if the con-
clusion is to be reached, but that they follow from the

very fact that an innocent person has a right to life.®
But this seems to me to be a mistake, and perhaps the
simplest way to show this is to bring out that while
we must certainly grant that innocent persons have a
right to life, the theses in (1) through (4) are all false.
Take (2), for example. If directly killing an innocent
person is murder, and thus is impermissible, then the
mother’s directly killing the innocent person inside
her is murder, and thus is impermissible. But it cannot
seriously be thought to be murder if the mother per-
forms an abortion on herself to save her life. It cannot
seriously be said that she must refrain, that she must sit
passively by and wait for her death. Let us look again
at the case of you and the violinist. There you are, in
bed with the violinist, and the director of the hospi-
tal says to you, “It’s all most distressing, and I deeply
sympathize, but you see this is putting an additional
strain on your kidneys, and you’ll be dead within the
month. But you have to stay where you are all the
same. Because unplugging you would be directly kill-
ing an innocent violinist, and that’s murder, and that’s
impermissible.” If anything in the world is true, it is
that you do not commit murder, you do not do what
is impermissible, if you reach around to your back and
unplug yourself from that violinist to save your life.
The main focus of attention in writings on abor-
tion has been on what a third party may or may not
do in answer to a request from a woman for an abor-
tion. This is in a way understandable. Things being as
they are, there isn’t much a woman can safely do to
abort herself. So the question asked is what a third
party may do, and what the mother may do, if it is
mentioned at all, is deduced, almost as an afterthought,
from what it is concluded that third parties may do.
But it seems to me that to treat the matter in this way
is to refuse to grant to the mother that very status of
person which is so firmly insisted on for the fetus. For
we cannot simply read off what a person may do from
what a third party may do. Suppose you find yourself
trapped in a tiny house with a growing child. I mean
a very tiny house, and a rapidly growing child — you
are already up against the wall of the house and in a
few minutes you'll be crushed to death. The child on
the other hand won't be crushed to death; if nothing

07/07/2021 2.01.57 PM



34 JUDITH JARVIS THOMSON

is done to stop him from growing he’ll be hurt, but
in the end he’ll simply burst open the house and walk
out a free man. Now I could well understand it if a
bystander were to say, “There’s nothing we can do for
you. We cannot choose between your life and his, we
cannot be the ones to decide who is to live, we can-
not intervene.” But it cannot be concluded that you
too can do nothing, that you cannot attack it to save
your life. However innocent the child may be, you
do not have to wait passively while it crushes you
to death. Perhaps a pregnant woman is vaguely felt
to have the status of house, to which we don’t allow
the right of self~defense. But if the woman houses the
child, it should be remembered that she is a person
who houses it.

I should perhaps stop to say explicitly that I am not
claiming that people have a right to do anything what-
ever to save their lives. I think, rather, that there are
drastic limits to the right of self-defense. If someone
threatens you with death unless you torture someone
else to death, I think you have not the right, even to
save your life, to do so. But the case under considera-
tion here is very different. In our case there are only
two people involved, one whose life is threatened, and
one who threatens it. Both are innocent: the one who
is threatened is not threatened because of any fault,
the one who threatens does not threaten because of
any fault. For this reason we may feel that we bystand-
ers cannot intervene. But the person threatened can.

In sum, a woman surely can defend her life against
the threat to it posed by the unborn child, even if
doing so involves its death. And this shows not merely
that the theses in (1) through (4) are false; it shows also
that the extreme view of abortion is false, and so we
need not canvass any other possible ways of arriving at
it from the argument I mentioned at the outset.

2. The extreme view could of course be weak-
ened to say that while abortion is permissible to save
the mothers life, it may not be performed by a third
party, but only by the mother herself. But this cannot
be right either. For what we have to keep in mind
is that the mother and the unborn child are not like
two tenants in a small house which has, by an unfor-
tunate mistake, been rented to both: the mother owns
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the house. The fact that she does adds to the often-
siveness of deducing that the mother can do nothing
from the supposition that third parties can do noth-
ing. But it does more than this: it casts a bright light
on the supposition that third parties can do nothing.
Certainly it lets us see that a third party who says “I
cannot choose between you” is fooling himself if he
thinks this is impartiality. If Jones has found and fas-
tened on a certain coat, which he needs to keep him
from freezing, but which Smith also needs to keep
him from freezing, then it is not impartiality that says
“I cannot choose between you” when Smith owns
the coat.Women have said again and again “This body
is my body!” and they have reason to feel angry, reason
to feel that it has been like shouting into the wind.
Smith, after all, is hardly likely to bless us if we say to
him, “Of course it’s your coat, anybody would grant
that it is. But no one may choose between you and
Jones who is to have it.”

We should really ask what it is that says “no one
may choose” in the face of the fact that the body that
houses the child is the mother’s body. It may be simply
a failure to appreciate this fact. But it may be some-
thing more interesting, namely the sense that one has
a right to refuse to lay hands on people, even where
it would be just and fair to do so, even where justice
seems to require that somebody do so. Thus justice
might call for somebody to get Smith’s coat back from
Jones, and yet you have a right to refuse to be the one
to lay hands on Jones, a right to refuse to do physical
violence to him. This, I think, must be granted. But
then what should be said is not “no one may choose,”
but only “I cannot choose,” and indeed not even this,
but “I will not act,” leaving it open that somebody
else can or should, and in particular that anyone in a
position of authority, with the job of securing people’s
rights, both can and should. So this is no difficulty. I
have not been arguing that any given third party must
accede to the mother’s request that he perform an
abortion to save her life, but only that he may.

I suppose that in some views of human life the
mother’s body is only on loan to her, the loan not
being one which gives her any prior claim to it. One
who held this view might well think it impartiality to
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say “I cannot choose.” But I shall simply ignore this
possibility. My own view is that if a human being has
any just, prior claim to anything at all, he has a just,
prior claim to his own body. And perhaps this needn’t
be argued for here anyway, since, as I mentioned, the
arguments against abortion we are looking at do grant
that the woman has a right to decide what happens in
and to her body.

But although they do grant it, I have tried to show
that they do not take seriously what is done in grant-
ing it. I suggest the same thing will reappear even
more clearly when we turn away from cases in which
the mother life is at stake, and attend, as [ propose we
now do, to the vastly more common cases in which
a woman wants an abortion for some less weighty
reason than preserving her own life.

3. Where the mother’s life is not at stake, the
argument [ mentioned at the outset seems to have a
much stronger pull. “Everyone has a right to life, so
the unborn person has a right to life.” And isn’t the
child’s right to life weightier than anything other than
the mother’s own right to life, which she might put
forward as ground for an abortion?

This argument treats the right to life as if it were
unproblematic. It is not, and this seems to me to be
precisely the source of the mistake.

For we should now, at long last, ask what it comes
to, to have a right to life. In some views having a right
to life includes having a right to be given at least the
bare minimum one needs for continued life. But sup-
pose that what in fact is the bare minimum a man
needs for continued life is something he has no right
at all to be given? If I am sick unto death, and the
only thing that will save my life is the touch of Henry
Fonda’s cool hand on my fevered brow, then all the
same, | have no right to be given the touch of Henry
Fonda’s cool hand on my fevered brow. It would be
frightfully nice of him to fly in from the West Coast
to provide it. It would be less nice, though no doubt
well meant, if my friends flew out to the West Coast
and carried Henry Fonda back with them. But I have
no right at all against anybody that he should do this
for me. Or again, to return to the story I told ear-
lier, the fact that for continued life that violinist needs

the continued use of your kidneys does not establish
that he has a right to be given the continued use of
your kidneys. He certainly has no right against you
that you should give him continued use of your kid-
neys. For nobody has any right to use your kidneys
unless you give him such a right; and nobody has the
right against you that you shall give him this right — if
you do allow him to do on using your kidneys, this
is a kindness on your part, and not something he
can claim from you as his due. Nor has he any right
against anybody else that they should give him con-
tinued use of your kidneys. Certainly he had no right
against the Society of Music Lovers that they should
plug him into you in the first place. And if you now
start to unplug yourself, having learned that you will
otherwise have to spend nine years in bed with him,
there is nobody in the world who must try to prevent
you, in order to see to it that he is given something he
has a right to be given.

Some people are rather stricter about the right to
life. In their view, it does not include the right to be
given anything, but amounts to, and only to, the right
not to be killed by anybody. But here a related dif-
ficulty arises. If everybody is to refrain from killing
that violinist, then everybody must refrain from doing
a great many different sorts of things. Everybody must
refrain from slitting his throat, everybody must refrain
from shooting him — and everybody must refrain from
unplugging you from him. But does he have a right
against everybody that they shall refrain from unplug-
ging you from him? To refrain from doing this is to
allow him to continue to use your kidneys. It could
be argued that he has a right against us that we should
allow him to continue to use your kidneys. That is,
while he had no right against us that we should give
him the use of your kidneys, it might be argued that
he anyway has a right against us that we shall not now
intervene and deprive him of the use of your kid-
neys. I shall come back to third-party interventions
later. But certainly the violinist has no right against
you that you shall allow him to continue to use your
kidneys. As I said, if you do allow him to use them,
it is a kindness on your part, and not something you
owe him.
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The difficulty I point to here is not peculiar to the
right to life. It reappears in connection with all the
other natural rights; and it is something which an
adequate account of rights must deal with. For pre-
sent purposes it is enough just to draw attention to it.
But I would stress that I am not arguing that people
do not have a right to life — quite to the contrary, it
seems to me that the primary control we must place
on the acceptability of an account of rights is that it
should turn out in that account to be a truth that all
persons have a right to life. I am arguing only that
having a right to life does not guarantee having either
a right to be given the use of or a right to be allowed
continued use of another person’s body — even if one
needs it for life itself. So the right to life will not
serve the opponents of abortion in the very simple
and clear way in which they seem to have thought
it would.

4. There is another way to bring out the difficulty.
In the most ordinary sort of case, to deprive some-
one of what he has a right to is to treat him unjustly.
Suppose a boy and his small brother are jointly given
a box of chocolates for Christmas. If the older boy
takes the box and refuses to give his brother any of
the chocolates, he is unjust to him, for the brother has
been given a right to half of them. But suppose that,
having learned that otherwise it means nine years in
bed with that violinist, you unplug yourself from him.
You surely are not being unjust to him, for you gave
him no right to use your kidneys, and no one else can
have given him any such right. But we have to notice
that in unplugging yourself, you are killing him; and
violinists, like everybody else, have a right to life, and
thus in the view we were considering just now, the
right not to be killed. So here you do what he sup-
posedly has a right you shall not do, but you do not
act unjustly to him in doing it.

The emendation which may be made at this point
is this: the right to life consists not in the right not
to be killed, but rather in the right not to be killed
unjustly. This runs a risk of circularity, but never mind:
it would enable us to square the fact that the violinist
has a right to life with the fact that you do not act
unjustly toward him in unplugging yourself, thereby
killing him. For if you do not kill him unjustly, you do
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not violate his right to life, and so it is no wonder you
do him no injustice.

But if this emendation is accepted, the gap in the
argument against abortion stares us plainly in the face:
it is by no means enough to show that the fetus is
a person, and to remind us that all persons have a
right to life — we need to be shown also that killing
the fetus violates its right to life, i.e., that abortion is
unjust killing. And is it?

[ suppose we may take it as a datum that in a case
of pregnancy due to rape the mother has not given
the unborn person a right to the use of her body for
food and shelter. Indeed, in what pregnancy could it
be supposed that the mother has given the unborn
person such a right? It is not as if there were unborn
persons drifting about the world, to whom a woman
who wants a child says “I invite you in.”

But it might be argued that there are other ways
one can have acquired a right to the use of another
person’s body than by having been invited to use it by
that person. Suppose a woman voluntarily indulges
in intercourse, knowing of the chance it will issue in
pregnancy, and then she does become pregnant; is she
not in part responsible for the presence, in fact the
very existence, of the unborn person inside her? No
doubt she did not invite it in. But doesn’t her partial
responsibility for its being there itself give it a right
to the use of her body?” If so, then her aborting it
would be more like the boy’s taking away the choco-
lates, and less like your unplugging yourself from the
violinist — doing so would be depriving it of what it
does have a right to, and thus would be doing it an
injustice.

And then, too, it might be asked whether or not she
can kill it even to save her own life: If she voluntarily
called it into existence, how can she now kill it, even
in self-defense?

The first thing to be said about this is that it is
something new. Opponents of abortion have been so
concerned to make out the independence of the fetus,
in order to establish that it has a right to life, just as
its mother does, that they have tended to overlook
the possible support they might gain from making out
that the fetus is dependent on the mother, in order to
establish that she has a special kind of responsibility for
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