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WHAT IS NEW IN THE FIFTH EDITION?

Introducing the third decade of a best-selling textbook, 7orts and Personal Injury
Law, is a milestone. In its latest reinvention, this is still the most informative text
for explaining torts to students in a direct, uncomplicated manner and with an
informal writing style. Students like the clarity of material, the organization of
each chapter, the number of illustrations for each point, and the plethora of recent
cases. Students enjoy the hypotheticals used to make torts memorable and love
the chapter feature entitled “The Biggest Mistakes Paralegals Make and How to
Avoid Them.” Mistakes range from inappropriate insider trading to interviewing
blunders and a dozen more unfortunate situations that actually happened! So
what else is new in the fifth edition?

Expanded Coverage

D A new chapter covers negligence and its elements in greater depth,
bringing the total number of chapters to 14

» An expanded discussion of the court structure and system
More in-depth coverage of alternative dispute resolution (ADR)
Comparison of Restatement (Second) of Torts with Restatement
(Third) of Torts
Extensive material addressing medical malpractice actions

D A new, detailed section dedicated to tort reform, tort trends, and the
impact these have for tort victims, the legal profession, and the health

care field

D Increased coverage of workers’ compensation and ethical issues

Updated Topics
D Cyber torts, including cyber-bullying and cyber-stalking
D Tortious liability for criminal conduct
D Tortious interference with contracts and civil liability
D Tortious abuse of social media

D Wrongful birth and wrongful life causes of actions
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xvi Preface

D Genetic engineering and the unauthorized use of genetic material

» No-fault automobile insurance policies

Updated Features
D The vital role insurance coverage plays in bringing tort actions is dem-
onstrated throughout the text.
More practical and hands-on activities are available online.
Additional legal references and websites are included for further legal
research.

D More annotated cases are included—?75 in total.

New Cases
More than two-thirds of the cases in this edition are new, ranging from a case
where church leaders were “just plumb ugly” to congregants, to a landmark
$168 million sexual harassment verdict, to tortious interference with an expected
inheritance, as well as cases covering the following, among others: a law firm that
hired an attorney with the same last name as the attorney who was let go to give the
impression the attorney was still there, a funeral services company that lost a son’s
cremains, a knock-off product whose name varies from that of another product by
one letter, and a disgruntled client who goes on a shooting rampage at a law office.
The logical organization of each of the 14 chapters remains as follows: chap-
ter outline, introduction, definitions in a running glossary on each page where a
term is first introduced, hypotheticals, chapter summary, key terms, problems,
review questions, and helpful websites and activities.

OVERVIEW

This text provides an overview of tort law for the personal injury paralegal. Chapter 1
discusses tort law generally and historically; it also provides an overview of a civil
case and alternative dispute resolution (ADR). Chapter 2 introduces the elements of
negligence. Chapter 3 continues the discussion of negligence with proving breach of
duty, burden of proof and rejoinder, res ipsa loquitor, violation of a statute, medical
and legal malpractice, and tort reform. Chapter 4 discusses special negligence actions,
including premises liability, vicarious liability, and negligent infliction of emotional
distress. Chapter 5 focuses on the defenses to negligence actions. Chapters 6 and 7
consider intentional torts and injuries to persons. Chapter 8 is devoted to inten-
tional torts and injuries to property. Chapter 9 addresses defenses to intentional torts.
Chapter 10 covers strict, or absolute, liability. Chapter 11 illustrates product liability
cases. Chapter 12 features special tort actions. Chapter 13 discusses tort immunities,
tort trends, and tort reform. Chapter 14 focuses on tort investigation.

Copyright 2013 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to ele  some third party content may be suppressed from the eBook and/or eChapter(s). Editorial review has
deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Preface xvii

CHAPTER FEATURES

Of course, favorite elements have all been retained. Chapters begin with an out-
lined introduction. Chapters end with a summary, review questions, additional
problems, and a list of key terms that were used throughout the chapter, in addi-
tion to chapter-specific Internet resources. Many recent cases have been added.

The running glossary features numerous definitions from Legal Terminology
with Flashcards, © 2012, Cengage Learning, to help students learn or refresh their
knowledge regarding these terms.

The text combines theoretical and practical applications. Accompanying
each tort topic are hypothetical examples to illustrate how the abstract rules per-
tain to real life. Illustrative cases are included to portray the actual application of
legal principles in appellate court opinions, legal encyclopedia summaries, and the
Restatement (Second) of Torts and the Restatement (Third) of Torts.

All cases included are for educational purposes, as examples of court reason-
ing in relation to chapter topics. The cases have been heavily edited, and most
citations omitted, so as to include as many cases in the text as possible. The reader
should always refer to original sources and verify that there have been no recent
changes in the law in a particular jurisdiction. Sample letters, forms, and reports
are included for illustrative purposes. The people named in the exhibits and hypo-
theticals are all fictional; any resemblance to known people is purely coincidental.

SUPPLEMENTS FOR TEACHING AND LEARNING
Student Companion Website
The Student Companion Website contains supplementary cases, additional tuto-

ONUN :

rials on ethics and understanding appellate court decisions, PowerPoint® presen- COMPANION
tations, and additional study materials.

To access these free materials, please visit www.cengagebrain.com and search

using this book’s ISBN (9781133691853).

With Delmar Cengage Learning’s Instructor Resources to Accompany Zorts

Spend Less Time Planning and More Time Teaching ‘\(p

and Personal Injury Law, preparing for class and evaluating students have never msmucror
been easier!
This invaluable instructor CD-ROM allows you anywhere, anytime access
to all of your resources:
D The Instructor’s Manual has been expanded to incorporate all
changes in the text and to provide comprehensive teaching support.
It includes chapter summaries, chapter outlines, lecture hints, prob-

lems, and projects.
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» The Computerized Testbank makes generating tests and quizzes a
snap. With many questions and different styles to choose from, you can
create customized assessments for your students with the click of a but-
ton. Add your own unique questions and print rationales for easy class
preparation.

» Customizable PowerPoint® presentations focus on key points for
each chapter. PowerPoint® is a registered trademark of the Microsoft
Corporation.

Instructor’'s Companion Website

The Instructor’s Companion Website includes all of the instructor resources just

described. The complete Instructor’s Manual, the Computerized Testbank in Mac

and PC formats, and the PowerPoint® presentations are available for download.
To access the Instructor’s Companion Website, please go to login.cengage.

com, then use your single sign-on (SSO) login to access the materials.
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SUPPLEMENT WHAT IT IS

WHAT’S IN IT

Student Companion Website Resources for students accessible
via single sign-on (SSO) login

* supplementary cases

e cthics chapter

* understanding appellate court decisions
s PowerPoint® presentations

* additional study materials

Instructor Resources CD-ROM  Resources for the instructor,

available on CD-ROM
)

INSTRUCTOR
RESOURCES

* Instructor’s Manual with chapter
outlines, lecture hints, answers to text
questions, and test bank and answer key

*  Computerized Testbank, with many
questions and styles to choose from to
create customized assessments for your
students

e PowerPoint® presentations

Online Instructor’s Companion  Resources for the instructor
Site accessible via Cengage SSO login
Website

* Instructor’s Manual with chapter
outlines, lecture hints, answers to text
questions, and testbank and answer key

* Computerized Testbank in ExamView,
with many questions and styles to
choose from to create customized
assessments for your students

e PowerPoint® presentations

Please note that the Internet resources are of a time-sensitive nature and URL addresses may often change or be deleted.
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Chapter 1

Introduction to Torts

and Legal Analysis

CHAPTER OUTLINE

Il The Biggest Mistakes Paralegals Make
and How to Avoid Them

il Introduction

Il Torts Defined

Il History of Tort Law

Il Public Policy Objectives in Tort Law
Il Analyzing Hypothetical Problems

Il Solving Tort Problems

Il Overview of a Civil Case

Il Case Resolution

A Damaged Career

Angela was an up-and-coming paralegal in the world
of corporate law and intellectual property. On her
LinkedIn profile, she described herself as “extremely
driven, hardworking, and committed to take pride in
each and every aspect of work and life.” She had over
five years of experience in Security and Exchange
Commission (SEC) reporting, stock management,
and corporate business. An alumnus of Metropolitan

THE BIGGEST MISTAKES PARALEGALS MAKE AND HOW TO AVOID THEM

State College in Denver, Angela graduated magna
cum laude. Among her many college activities and
awards, she was captain of her basketball team,
member of the All Academic Team, on the dean’s list
all four years, and received the All-American Scholar
Collegiate Award. Imagine everyone’s surprise
when a 2012 Wall Street Journal headline screamed:
“Ex-Paralegal, Father Settle Insider Trading Suit.”

(continues)

1
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2 Chapter 1

The SEC alleged that Angela, while working at a
Montana semiconductor company, gained confi-
dential information that the company was being
acquired by another corporation. According to the
SEC, Angela and her father improperly traded on
the information to earn $67,000 before the public
announcement that Angela’s employer was being ac-
quired. Marc Fagel, director of the SEC’s office in

San Francisco, said, “Angela . . . exploited her access

to confidential merger and acquisition information
to illicitly enrich herself and her family.” Angela and
her father were fined $175,000 to settle a lawsuit
filed by the SEC against them.

Lesson Learned: Although Angela settled the
case with the SEC without admitting or denying
wrongdoing, her judgment is forever in question
and her once-promising career irrevocably damaged.

INTRODUCTION

This chapter covers the definition of a tort, the three broad categories of torts, the

history of tort law, the public policy objectives behind tort law, and the analytical

processes used both to understand appellate court opinions and to solve hypo-

thetical problems.

This chapter includes:

D The definition of torts

An initial description of negligence
The elements of strict (absolute) liability
The historical roots of tort law

The public policy objectives of tort law, including compensating injured

parties, holding wrongdoers liable, and allocating losses

» The development of an analytical framework to solve hypothetical
problems by applying legal principles to the facts

» The application of an analytical formula (IRAC) that allows any tort
law problem or question to be continuously narrowed to reveal the

answer

D An overview of a civil case

» A discussion of alternative dispute resolution

tort | A civil (as opposed to a
criminal) wrong, other than a
breach of contract. For an act to
be a tort, there must be: a legal
duty owed by one person to
another, a breach (breaking) of
that duty, and harm done as a
direct result of the action.

tortfeasor | A person who
commits a tort.
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TORTS DEFINED

A tort is a wrongful injury to a person or his or her property. For example, when
you hurt a person or damage a person’s property, these are considered torts. The
person inflicting the harm is called the tortfeasor (feasor meaning “doer”). The
word rort is French, taken from the Latin zorguere (meaning “to twist”), and char-
acterizes behavior that warps or bends society’s rules about avoiding causing harm
to others. The French phrase de son tort demesne (meaning “in his own wrong”)
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Introduction to Torts and Legal Analysis

was used to describe grievous misconduct between individuals and to assign blame
to the responsible party.

Sources of Tort Law

Tort law is derived from both common law and statutory law. Common law
develops from the decisions following court trials. Legislatures often enact statutes
to supplement, modify, or supersede common law tort principles. Courts may turn
the tables on the legislature by issuing new common law rulings interpreting the
meaning of statutes. In this way the law matures, with both courts and legislatures
adjusting the law to meet the changing needs of society. A whole new body of law
is developing to address torts arising from the use of the Internet, such as cyber-
bullying and the downloading of music without permission or payment.

Broad Categories of Tort Law

Tort law considers the rights and remedies available to persons injured through
other people’s carelessness or intentional misconduct. Tort law also holds per-
sons in certain circumstances responsible for other people’s injuries, regardless of
blame. Torts are commonly subdivided into three broad categories: negligence,
intentional torts, and strict (or absolute) liability (Table 1-1).

Negligence. Negligence is the failure of an ordinary, reasonable, and prudent
person to exercise due care in a given set of circumstances. Negligence does not
require an zntent to commit a wrongful action. The wrongful action itself is sufficient
to constitute negligence. What makes misconduct negligent is that the behavior was
not reasonably careful and someone was injured as a result of this unreasonable
carelessness—for example, failing to watch the road ahead when driving a car.

In a negligence case, one must always ask whether the following exist: duty,
breach, causation, and damages. These elements are explained in greater detail in
the chapters that follow.

Negligence Failure to exercise ordinary care. Intent is not
necessary. Someone is injured as a result of
unreasonable care. (Most car accidents are
examples of this.)

Intentional Torts Deliberately intend to hurt someone or his or her
property. (Assault and battery are examples.)

Strict Liability Regardless of intent, negligence, or fault, if
someone is injured by the product or activity, there
is automatic or absolute liability. (Products liabiltity
is one example of this.)

Copyright © 2015 Cengage Learning®.

common law | Either all case
law or the case law that is made
by judges in the absence of
relevant statutes.

negligence | The failure to
exercise a reasonable amount of
care in a situation that causes
harm to someone or something.

TABLE 1-1
Broad categories
of tort law
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4 Chapter 1

intentional torts | An injury Intentional Torts. Intentional torts are actions expressly designed with the

designed to injure a person or that L. . .. >
purpose of injuring or the intent to injure another person or that person’s prop-

person’s property.
erty, and not in the criminal sense. Intentional torts, as the name indicates, require
the tortfeasor to intend to commit the wrongful act.

The tortfeasor intends a particular harm to result from the misconduct, or
acts with intent that harm will occur. There are several different types of inten-
tional torts: intentional, reckless, and negligent. Examples of specific intentional
torts are assault and battery, both of which are discussed in detail in later chapters.
These are in contrast to injuries caused by negligence. Intent is shown when a
tortfeasor acts with a desire to bring about harmful consequences and is substan-
tially certain that such consequences will occur. Although the elements may vary
somewhat for each particular intentional tort, as a general rule, for an intentional
tort case, one must look for three aspects: an act, the intent to cause harm, and
actual harm, or damages.

strict (absolute) liability | Strict (Absolute) Liability. Strict (absolute) liability is the tortfeasor’s
The legal responsibility for

damage or injury, even if you are . i . Dy . . ..
not at fault or negligent. if a person took all the precautions possible to avoid injury, if an injury occurs,

responsibility for injuring another, regardless of intent, negligence, or fault. Even

there is automatic liability. All that needs to be proved is that a tort occurred, and
that the defendant was responsible. Strict liability is different from intentional
torts in that intent to commit a strict-liability tort is irrelevant. Strict liability
usually applies to activities that have a high probability of endangering the pub-
lic, such as using fireworks. Strict liability is distinguishable from negligence,
because the tortfeasor is responsible under strict liability regardless of how careful
he or she might have been, and even if he or she did not intend harm to occur.
The most important type of strict liability is products liability. Under products
liability, the manufacturer or other seller of an unreasonably dangerous or defec-
tive product is held liable for injuries the product causes. For example, both the
car manufacturer and car dealer would be held liable for injuries resulting from
a defective car.

These concepts are presented here only to establish basic terminology. Sub-
sequent chapters explore each of these topics in greater detail, and delve deeper
into the elements of each.

The Unique Elements of Each Tort. Each type of tort contains its own
unique elements, which are needed to bring a lawsuit. Although the elements of
each are unique, tort analysis in general is the same.

The elements of negligence are different from strict liability’s components,
and those of intentional torts. The key to understanding tort law is to identify the
type of broad tort category involved in the case. Ask whether the issue contains
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intentional torts, and, if so, which particular one(s)—negligence or strict liability.
Then look to the definition and rules that separate the particular tort in question
from other torts in the broad category. For instance, if two people get into a fight
and each one purposely hits the other, it must be determined which of the inten-
tional torts definitions most closely fits what occurred. Did an assault or battery
occur, or did both intentional torts occur? Next, apply the appropriate rules of law
to the specific facts of the case.

Like all forms of law, tort law has undergone a long and interesting pe-
riod of growth and development. The next section briefly examines the history of
tort law.

HISTORY OF TORT LAW

Tort law, like all American law, traces its origins to English and Western European
history. After the Norman conquest of England in 1066, William the Conqueror
brought Norman law (which was heavily influenced by Roman law) to intermin-
gle with Anglo-Saxon and Celtic legal traditions. The result was the common law,
which at the time consisted of the underlying legal principles and social attitudes
gleaned from generations of judicial decisions by local tribunals. Even today,
the bulk of tort law has been derived from our common law heritage of court
decisions.

The King's Writs

During the Middle Ages, much of this common law was passed on orally. As a

result, common law often varied widely among localities. To unify these divergent

ideas, the king established formal procedures (king’s writs) by which Crown sub- it for trespass | A cort
jects could petition the king’s courts for redress. There were originally only two  action for a serious breach of the
types of actions permitted to be brought for torts: (1) the writ for trespass and ~ “"8* P2

(2) the writ for trespass on the case. The first action was for serious breaches ~ writ for trespass on the
case | A tort action for a minor
breach of the king’s peace that
actions were permitted. was not direct or forceful.

of the peace, and the second action for minor breaches of the peace. No other

Evolution of Modern Tort Law

During the eighteenth and nineteenth centuries, English tort law began to shift
from the old writ system to torts involving intent and fault, known today as in-
tentional torts and negligence. This evolution was copied in the United States.
Gradually, the common law grew to include the modern torts discussed through-
out this text. Today’s tort law is a combination of English and American common
law, plus statutory law.
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Chapter 1

What does tort law seek to accomplish? Next, we examine the social and
economic purposes that influence, and are influenced by, tort law.

PUBLIC POLICY OBJECTIVES IN TORT LAW

Like every aspect of our legal system, there are several purposes underlying
tort principles. These include (1) protecting persons and property from unjust
injury by providing legally enforceable rights; (2) compensating victims by
holding accountable those persons responsible for causing such harms; (3) en-
couraging minimum standards of social conduct among society’s members;
(4) deterring violations of those standards of conduct; and (5) allocating losses
among different participants in the social arena.

Protecting Persons and Property: Accountability

Like the king’s writs, modern tort law strives to prevent unjustified harm to inno-
cent victims. Tort law enables private citizens to use the legal system to resolve
disputes in which one party claims that the other has acted improperly, resulting
in harm.

Compensating the Victim

The system compels the tortfeasor to compensate the injured party for his or her
losses. This accountability (or culpability) factor is crucial to our legal sense of fair
play and equity. People should be held responsible for their actions, especially
when they wreak havoc on others. Redress should be available for innocent vic-
tims of carelessness, recklessness, or intentional injury.

Minimum Standards of Social Conduct: Deterrence

To function meaningfully in American society, citizens must understand society’s
norms and values. One extremely important norm encourages the public to be-
have in such a manner as to avoid hurting others or their belongings. Tort law is
largely composed of minimum standards of conduct. Persons functioning below
such thresholds are defined as tortfeasors; individuals acting at or above such cri-
teria are acceptable to the community. However, the intent is not to ensure con-
formity; rather, the ideal is to inspire people to respect the dignity and integrity
each individual possesses.

Deterring Violations of Those Standards
Persons should not infringe heedlessly upon others’ activities unless society is
willing to accept such interference with its members’ lives. Tort law discourages
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abuses by establishing a clear system of legal rights and remedies enforceable in
court proceedings. We know that we can go to court when someone strikes us,
invades our privacy, creates a nuisance, or acts negligently toward us. Likewise, we
know that we might be hauled into court if we do these things to others. By estab-
lishing minimum standards of conduct, tort law sets the rules for living—those
“rules of thumb” by which we try to get along with other people.

Allocating Losses among Different

Individuals or Groups

It is easy to grasp the idea that an individual tortfeasor should compensate the
victim for the tortfeasor’s wrongdoing. However, in modern society there are
often many different participants in virtually any activity, making it less clear
who should be labeled as tortfeasor or victim. For example, at the time of the
American Revolution, most Americans were fairly self-sufficient and dealt directly
with other individuals for goods or services. If a colonist bought a broken plow,
or a poorly shod horse from the local blacksmith, he or she knew whom to hold
responsible. However, as the United States became more industrialized, commer-
cial transactions ceased to be one-on-one interactions. Today, people buy canned
fruit from a local grocery that bought it from a wholesaler that bought it from
a manufacturer that bought it from a grower. If the fruit is spoiled, perhaps the
purchaser’s spouse or child, rather than the purchaser, will suffer the injury. The
lines of culpability become less clear as the producer of the defective item becomes
more removed from the ultimate user, and might even have its factory in another
country.

Tort law has evolved products liability to determine who is in the best posi-
tion to bear the costs of defective products—the innocent user or the sellers and
manufacturers. It is an economic decision that courts and legislatures have made
by stating that industry can best afford the costs of injuries caused by danger-
ously made goods. In other words, the burden of shouldering the economic loss
is placed upon commercial business instead of the individual suffering the harm.

Likewise, workers’ compensation statutes have been enacted by state law to
address whether the employee or employer will bear the cost of workplace acci-
dents. In most instances, it is the employer and not the employee who bears this
cost, regardless of fault. With automobile accidents, state insurance laws, called
no-fault statutes, have been enacted setting out in which instances an insurance
company will be responsible for a collision, regardless of fault. Insurance com-
panies are sometimes referred to as “deep pockets,” as they are thought to have
the most money when an injured person looks for someone to sue for his or her
injuries.
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Thus, tort law can be used to assign the expenses associated with misfor-
tune, even when fault is hazy at best. More commonly, though, a single tortfeasor
can be identified and saddled with the financial obligation.

ANALYZING HYPOTHETICAL PROBLEMS
This book poses many hypothetical fact problems (hypotheticals) to help develop

analytical talents. Perhaps the most popular analytical framework is discussed
here.

Analytical Framework for Hypotheticals: IRAC

The analytical framework for hypotheticals sequentially investigates four general
elements of a problem: the issue, rules of law, application of the rules to the
facts, and conclusions (IRAC). With this approach, legal principles are applied
to specific factual scenarios. When analyzing a hypothetical, first decide which
issues are presented. To accomplish this, one must identify the general area of law
involved in the problem. For instance, if John takes José’s bicycle without permis-
sion, then John has committed some type of tort. This identifies the broad area
of law (torts).

Next, the different parts of the general legal area must be explored to see
which specific tort applies. The particular tort John appears to have engaged in
is called conversion. So the issue would be whether or not John converted José’s
property. This question can be answered by referring to the appropriate rule of
law. To generalize, the rule of law for conversion defines it as the wrongful depri-
vation of another’s property without consent.

This rule must now be applied to the facts. John took José’s property with-
out permission. This means John wrongfully deprived José of the use and enjoy-
ment of his property. This constitutes conversion.

The conclusion would be that José may successfully sue John to recover pos-
session of the bicycle, plus damages, because these legal remedies are appropriate
for conversion (as Chapter 8 explains).

This analytical formula is a useful tool in applying abstract legal principles
to different factual situations.

Factual Distinctions Result in Different Conclusions

A rule of law may be applied to various factual situations to reach different results.
This is exactly what appellate courts do when deciding cases dealing with similar
legal issues. It is also what attorneys and paralegals do when applying rules of law
to the particular facts of a client’s case. In the following hypothetical, if the puddle
of water was there for just two minutes, instead of two hours, Raj’s lawsuit would
probably not be successful. A single variation in a factual situation can change the
legal outcome.
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HYPOTHETICAL

Raj visited the Gym Dandy Fitness Center to use its weight and steam rooms. As

he walked from the locker room into the weight room, he slipped on a puddle of
water on the floor and fell. The puddle was caused by leaking water pipes along
the wall leading to the steam room. Raj broke his left arm as a result of the fall.
Mary Perrington, another patron, mentioned that she had seen the puddle when
she first arrived at the center approximately two hours before Raj’s accident.

LEGAL ANALYSIS IN ACTION

Issue: Would Raj’s negligence lawsuit against Gym Dandy Fitness Center succeed?
Rule: Applying the rules of law established in other negligence cases, Raj (the
plaintiff) must prove that Gym Dandy (the defendant) either created the haz-
ardous condition or had actual or constructive notice of the danger.
Application: The puddle was caused by Gym Dandy’s leaking water pipes, so
Gym Dandy created the danger that hurt Raj. Further, Mary testified that the
puddle had been visible on the floor for two hours. That was sufficient time for
Gym Dandy’s employees to observe and correct the problem. Thus, Gym Dandy
had constructive notice of the puddle and the danger it posed to customers.
Conclusion: Gym Dandy was negligent in creating the puddle that caused Raj
to fall and become injured. Accordingly, Raj’s negligence lawsuit against Gym
Dandy should be successful.

SOLVING TORT PROBLEMS

Another approach to tort problem solving is moving from broad subject areas to
specific types of torts. This method identifies the exact issues, rules of law, and
conclusions in a problem by helping the reader to narrow the analytical focus.

Tort Analysis: From General to Specific

Tort analysis should go from the general to the specific, as depicted in Exhibit 1-1.
For example, how can one tell if infliction of emotional distress has occurred
unless one is aware that some type of tort law was involved in the problem? An
experienced paralegal may appear to readily know the answer. In reality, that para-
legal has streamlined the analytical process, but still has moved from the general
to the specific. The paralegal recognized a general negligence problem and then
narrowed it to the specific defense—assumption of risk—necessary to excuse the
negligent conduct.

Hypothetical

The following hypothetical should more clearly illustrate tort analysis.

Copyright 2013 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). Editorial review has
deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



10 Chapter 1

HYPOTHETICAL

Jerry lives next to a vacant lot owned by Steven. Jerry dumps his grass clippings
onto Steven’s lot after mowing his lawn. Eventually, these grass clippings begin
to smell and attract rats. Steven never gave Jerry permission to dump grass (or
anything else) on Steven’s lot. What legal rights does Steven have, if any?

Jerry’s actions appear to fall within the intentional torts category, as Jerry
is deliberately discarding his grass clippings on Steven’s lot.

LEGAL ANALYSIS IN ACTION

Issue: Did Jerry trespass against Steven by dumping grass on Steven’s lot with-
out permission?

Rule: The elements of trespass are, generally, unlawful interference with an-
other person’s use of his or her property.

Application: Jerry’s actions (1) were unlawful, in that he did not have Steven’s
permission to dump grass onto Steven’s lot, and (2) interfered with Steven’s use
of his property, because Steven could not use his lot freely without having to
contend with the grass and vermin.

Conclusion: Jerry is liable to Steven for the intentional tort of trespass.

EXHIBIT 1-1
. IRAC
Sequence of tort analysis
from general to specific Rule Example
General tort topic Intentional torts
A 4
Specific tort Battery

A

A customer walks up to a store clerk

Issues framed by fact and beats him until he is in shock

}

Touching another without consent

Rule of law is a battery %
:
Application of rule The beating was an unconsented-to %
of law to facts touching &
w0

! £

N

©

Conclusion A battery occurred 5
<

Q

Q

(&}
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OVERVIEW OF A CIVIL CASE

Several basic steps occur in civil cases. However, it is important to note that at any
point in the litigation process a plaintiff may decide to drop his or her lawsuit or
settle with the defendant out of court. In some instances a plaintiff may not even
need to institute a lawsuit to recover damages. Sometimes a simple telephone call
or letter from a law office can promote the necessary exchange, thus settling the
claim. However, a civil case generally proceeds in the following manner:

Complaint
Answer

Discovery

>

J

>

D Pretrial procedures
D Trial

D Dost-trial procedures

Complaint

After being injured or harmed in some manner, a plaintff might seek out legal
representation. The attorney will have the client sign a rezainer, a written agree-
ment authorizing the attorney to represent him or her. The paralegal and/or
attorney will conduct an interview of the client. As the interview progresses, the
facts must be compared with the particular elements needed for the specific type
of action alleged. Even though the facts might seem similar to those of a prior
case, each case will have slightly different details that could change the results of
the case. Accordingly, it is important to get a// the facts.

One method of obtaining all the applicable facts is to conduct an investiga-
tion. During an investigation, the attorney and/or the paralegal might visit the
scene of the occurrence, take photographs, gather evidence, and interview wit-
nesses. It is important to be as thorough as possible while the facts are all fresh for

the witnesses, and the scene of the accident or item causing the injury has not be
complaint | The first pleading
filed in a civil lawsuit. It includes
Either the paralegal or the attorney will then draft a written complaint  a statement of the wrong or
harm done to the plaindiff by the
defendant.

changed or lost.

based upon the information gathered and provided. The exact procedural steps as
to when the complaint must be filed with the court vary by jurisdiction, as do the

precise form and content of the complaint and the time limits and rules for the  service of process | The
delivery (or its legal equivalent,
such as publication in a
newspaper in some cases) of a

Answer legal paper by an authorized

person.

service of process. Accordingly, it is very important to consult local court rules.

The defendant’s response (answer) to the complaint must be filed with the court
and served upon the opposing party. The defendant’s response must either admit  answer | The first pleading by

to or deny the allegations and, if denying, must explain the reason for the denial. ~  the defendant in a lawsuic. This
pleading responds to the charges

and demands of the plaintiff’s
the defendant of liability. One example of an affirmative defense is to claim that  complaint.

The defendant might also assert affirmative defenses, which if true might relieve
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the statute of limitations, or the time for filing a suit, has elapsed. This is also the
opportunity for a defendant to bring counterclaims against the plaintiff.

Discovery
discovery | The formal and Discovery—the exchange of information and narrowing of the issues in dispute
Lr;ft‘xé:il :;ijgf: i‘;fa“i‘xs‘ﬁ?iio“ in a case—can be either a simple process or a long and drawn-out one that takes
Two types of discovery are years and involves millions of documents. The nature of discovery depends on the
interrogatories and depositions. type of claim involved. If a case is clear cut and there are witness statements and

photographs of the scene, it is possible that not much discovery will be needed. In
a complex case involving, for example, exposure to toxic chemicals, the discovery
of information can go on for years and involve electronic searches of millions of
documents This is just one of the tasks during discovery that might be assigned
to paralegals.

Paralegals are typically involved in preparing discovery requests or gathering
information to respond to discovery requests. This might involve the request for
documents, setting up a time to question witnesses and parties in a case, or sum-
marizing the contents of documents received in response to a request. Discovery
is the point in the case at which a paralegal’s communication skills come into play.
Clients can become frustrated or confused, for example, by not understanding
why a court date has not been scheduled immediately after the complaint was
filed. The paralegal will need to explain the discovery required for the particular
case and the anticipated time frame. It may be that the defendant has asked for
additional time to respond to requests, thus delaying the progress of a case.

Pretrial Procedures

pretrial procedures | Any Depending on the kind of case and your local jurisdiction, various pretrial
procedure that immediately

precedes trial, for example, the . . o .
settlement conference. the defendant or his or her representative to the very trial itself, either party can

procedures might be scheduled. At any time from the informal telephone call to

bring motions before the court. One of the parties might seek to have the case
dismissed through a motion. Alternatively, one of the parties might seek relief
from oppressive discovery demands, or wish to compel the other party to reply
to demands. Before trial, a party might seek an order preventing the other party
from introducing prejudicial evidence to the jury.

Generally, there is a pretrial conference after the initial summons and com-
plaint are served. During the conference, the judge will set up a schedule to com-
plete discovery, and encourage the parties to settle the case before trial. In some
instances, a court date is set, and the parties must commence final preparation for
trial. Increasingly, the parties are required, by the judge or by local rules, to select
a means other than trial to attempt to settle their dispute. This is called alternative
dispute resolution and is addressed later in the chapter. Then, only if the parties are
still unsuccessful in resolving a dispute will a court date be scheduled.
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Trial

The trial is your client’s “day in court.” This is the client’s chance to be heard  triat | The process of deciding
a case (giving evidence, making
L. L. X X arguments, deciding by a judge
are settled at some point in the litigation proceedings. Because of the time and  4nd jury, etc).

and explain his or her side of an incident. Few cases actually go to trial; most

expense usually required to wait for and actually go to trial, other methods have
been sought by attorneys to streamline or avoid this process.

Release-Settlement Agreement. If the case should settle, the client will
need to sign a settlement agreement, outlining the terms of the settlement. In
addition, the parties will need to file a stipulation discontinuing action with the
court. This document is to advise that a case has been settled, and that there is no
need for a trial.

Post-Trial Procedures

Post-trial procedures are those that occur after a trial, such as an appeal or the  post-trial procedures | The
procedures that occur after a trial,

2. such as an appeal or the steps
there are additional attorney fees and court costs, to name a few. taken to collect on an award.

steps necessary to collect on an award. These can be quite expensive and timely, as

CASE RESOLUTION

Not all lawsuits go to trial; in fact, as noted, most cases are informally settled
by the parties out of court. A very tiny percentage of cases is actually tried be-
fore a judge or jury, approximately 5%. When you are initially analyzing a case,
you should consider whether the particular case can be resolved early on through

alternative dispute resolution. alternative dispute
resolution | Method to resolve
Alternative Dispute Resolution (ADR) & logal problem wichout a cour

Alternative dispute resolution is a method to resolve a legal problem without a
court decision. This avenue of case resolution is becoming increasingly popular
as parties wish to avoid costly public court proceedings. Alternative dispute
resolution is also a means of avoiding lengthy waits for a case to reach trial—in
some jurisdictions the wait can be as long as three to five years. Many plaintiffs,
particularly businesses, would prefer to have a lawsuit resolved privately and
quickly, rather than waiting years for closure. Less time is lost from work for
ADR than the weeks that employees might spend to attend a trial. ADR also
avoids the possibility of negative publicity, and is usually much less stressful
on the parties. One negative to alternative dispute resolution is that the parties
might lose some of their legal protections, such as their right to have a judge or
jury hear the case, and for an appellate court to review the decision. Addition-
ally, if the parties are unsuccessful with alternative dispute resolution, they will
have expended additional costs for a mediator or arbitrator, and then still have
the costs of trial.
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arbitration | Resolution of a
dispute by a person whose
decision is binding. This person
is called an arbitrator. Submission
of the dispute for decision is
often the result of an agree-

ment (an arbitration clause) in a
contract.

mediation | Outside help in
settling a dispute. The person
who does this is called a mediator.
This is different from arbitration
in that a mediator can only
persuade people into a
settlement.

minitrial | Alternate dispute
resolution by a panel of
executives from two companies
engaged in a complex dispute. A
neutral moderator helps the two
sides reach a settlement.

rent-a-judge | Alternate
dispute resolution in which two
sides in a dispute choose a person
to decide the dispute. The two
sides may agree to make the
procedure informal or formal.
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There are various ways to resolve a legal dispute without the formality of
a trial—for example, arbitration, mediation, minitrial, rent-a-judge, and a sum-
mary jury trial.

Arbitration

Arbitration is the resolution of a dispute by a person other than a judge. This per-
son’s decision is binding and not a matter of public record. The person deciding
the case is called the arbitraror. Sometimes parties agree through a written con-
tract that, in the event of a potential dispute, they will resort to arbitration. Most
doctors are now requiring patients to sign arbitration agreements before they will
provide medical services. Some companies, such as credit card services, routinely
include an arbitration clause in their contracts. Arbitration was frequently used in
the past for labor and construction disputes.

Mediation

In mediation, the parties use outside help in settling a dispute. Mediation dif-
fers from arbitration in that the mediator can only persuade the parties to reach a
settlement. The mediator does not dictate an actual decision. Through a media-
tor’s intervention and assistance, the parties reach a mutually agreeable resolution.
In this manner, the parties are involved in the process, and all participants might
feel victorious. There is not a “winner” and a “loser” per se as would result from a
court trial. Mediation is less formal than arbitration, but like arbitration, it is not
a matter of public record.

Minitrial

A minitrial is a means of alternative dispute resolution by a panel of executives
from two companies engaged in a complex dispute. A neutral moderator helps the
two sides sort out factual and legal issues to reach a settlement. This is intended
to help the decision makers of the companies to see the merits and weaknesses of
their cases and aid in settlement. A minitrial is not as formal as a traditional court
trial. Ideally, the parties will maintain their business relationship after the dispute,
and continue to conduct business together.

Rent-a-Judge

Rent-a-judge allows the parties to choose a person to decide their dispute, as
opposed to having no choice in the judge assigned to the court case. Retired judges
often are willing to act in this capacity and preside over these cases. The parties
can decide the degree of formality of the procedure and whether the decision will
be binding or merely advisory.
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Summary Jury Trial
In complex cases, the two sides may present important facts and evidence to a

small jury, an action referred to as a summary jury trial. Either the parties will ~ summary jury triat | Alternate
dispute resolution in which the
judge orders the two sides in a
complex case to present their
cases to a small jury. The parties
may agree in advance not to be

bound by the verdict.

agree in advance to be bound by the decision or, based on their interview with the
jury, to use the jury’s advice to aid in settlement negotiations. The attorneys are
not required to follow the strict rules of evidence and procedure that are followed
in a court trial.

Parties can save a lot of time and money if they are willing to consider and
abide by one of the many forms of alternative dispute resolution. However, it is
to be noted that, despite the many advantages, some claimants will insist on their
day in court and their right to be heard by a jury. Accordingly, when alternative
dispute resolution is elected, it is very important to obtain the client’s consent in
writing, having him or her acknowledge that this choice has been knowingly and

freely made.

SUMMARY

Tort law involves the study of wrongful conduct.
Torts consist of wrongful injury to another’s person or
property. The wrongdoer is called the tortfeasor, and
tort law provides the injured party with legal rights
and remedies that may be enforced in a court of law.
Torts may be divided into three general categories:
negligence, intentional torts, and strict (absolute) li-
ability. Negligence is the failure to exercise reasonable
care to avoid injuring others. Intentional torts consist
of misconduct designed to injure another person or
that person’s property. Strict (absolute) liability holds
the tortfeasor liable for injuring another, regardless of
intent, negligence, or fault.

Much of tort law comes from ancient English
and early American court decisions. In medieval Eng-
land, there were primarily two torts. Both involved
breaches of the king’s peace. Today, there are many
more tort actions because society is much more com-
plicated than it was during the Middle Ages. Tort law
has become correspondingly more sophisticated so as
to deal with modern legal problems.

Tort law seeks to accomplish several goals. It
serves to protect innocent persons and their property

from careless or intentional injury at the hands of tort-
feasors. It also attempts to hold tortfeasors responsible
for their misconduct. Tort law encourages minimum
standards of conduct among the public to avoid in-
juring others through heedless, reckless, or intentional
behavior. It also deters persons from injuring other
people and their property by holding tortfeasors liable
for such mischief. Tort law allocates losses among dif-
ferent groups or individuals, based upon society’s deci-
sion (as expressed through its legislatures and courts) as
to who is best able to bear such losses.

To apply the rules of law to different hypotheti-
cal problems, one method (IRAC) breaks down the
factual scenario in terms of the issues, the rules of law
that must then be applied to each case’s specific facts,
and the conclusions regarding the probable outcome
of the hypothetical case. When analyzing tort law
problems, one decides on the general tort topic area,
the specific tort involved, the issues framed by the
facts, the rules of law for the particular tort involved,
and how to apply those rules of law to the facts.
Finally, one draws conclusions regarding the hypo-
thetical or problem.
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A civil case generally proceeds in the following
manner: complaint, answer, discovery, pretrial proce-
dures, trial, and post-trial procedures. Additionally, at
any point during a case, the parties may bring motions
seeking a court order to resolve certain issues. Parties
often look for alternative means to resolve a dispute.
These alternatives to trial are referred to as alternative

KEY TERMS

alternative dispute resolution mediation
answer minitrial
arbitration negligence

common law
complaint
discovery rent-a-judge

intentional tort

PROBLEMS

Using the definitions of specific torts discussed in this
chapter, answer the following hypotheticals using the
analytical approaches discussed earlier.

1. Tom Caster is a 12-year-old boy who enjoys
climbing trees. The Caster family just moved into
a new house. The electrical wires to Tom’s house
run from an electrical pole through the high
branches of an oak tree in his backyard. While
the rest of the family was moving into the home,
Tom ran to the backyard to climb the tree. As
he neared the top, he grabbed the electrical wires
with his right hand. The wires were not insulated
and Tom was severely burned from the resulting
electrical shock. He also broke both his legs when
he fell, unconscious, from the tree. Tom’s father
wishes to know if he might successfully sue the
utility company for negligence.

2. Shady Acres is a subdivision being developed
by Bartholomew Real Estate Management, Inc.
(BREM). While bulldozing the lots and streets,
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post-trial procedures
pretrial procedures

service of process

dispute resolution. A few of the means of resolving a case
without a trial are the use of arbitration, mediation, a
minitrial, rent-a-judge, and summary jury trials.

In this chapter, a brief introduction and over-
view of torts and personal injury was covered. The
next chapter will focus on negligence, one of the three
broad categories of torts.

strict (absolute) liability
summary jury trial

tort

tortfeasor

trial

writ for trespass

writ for trespass on the case

BREM’s crews created huge piles of dirt. BREM
did not erect any barriers to keep these dirt piles
in place. Pamela Jovanco owns a house at the
bottom of a hill upon which BREM placed sev-
eral earth piles. During heavy rains, mud would
slide down the hill and cover Pamela’s entire
yard. Some mud even seeped through her base-
ment windows, damaging her basement carpet
and furniture. Pamela wonders if trespass has
occurred.

3. Samantha Billingsly stood outside her down-
town hotel hailing a cab. The driver screeched to
a halt alongside the curb. Samantha opened the
rear door of the automobile and began to climb
inside. In doing so, she placed her right hand
on the roof of the car where the top of the door
would close. Suddenly, the cab driver accelerated
the automobile, causing the rear door to slam
shut onto Samantha’s hand. Samantha suffered
lacerations and several broken bones in her right
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hand and wrist. She also suffered a neck injury as
she was thrown against the back seat as the taxi
lurched forward. The cab driver later explained
that he had accelerated suddenly to avoid being
struck by a shuttle bus, which he thought was
about to collide with his taxi when he saw it ap-
proaching very rapidly in his rearview mirror.
Using negligence theory, Samantha would like to
sue the cab driver who owns the taxi.

4. Ed Peterson owned a coyote, which he captured
while hunting the previous summer in the moun-
tains. The coyote had become quite tame, and at
parties, to entertain guests, Ed would routinely

REVIEW QUESTIONS

1. How is a tort best defined? What are the three
broad categories of torts? How might you define
each variety?

2. What is negligence? How might you distinguish
it from intentional torts?
3. What are intentional torts? What are examples of

intentional torts?

4. How might you define strict (absolute) liabil-
ity? What is the most important type of strict
liability?

5. Discuss the historical roots of tort law. From
what country or countries did torts originate?
How have torts changed since their inception?

HELPFUL WEBSITES

This chapter provides an introduction to torts and
legal analysis. To learn more about torts, the follow-
ing sites can be accessed:

General Legal Information
www.fjc.gov

www.law.emory.edu

Introduction to Torts and Legal Analysis 17

allow the animal to eat out of his hand. One
day Ed’s next-door neighbor, Angela Starlight, a
seven-year-old girl, visited Ed’s backyard to play
with the coyote. Angela’s parents had warned her
several times to avoid approaching the coyote,
although neither they nor Angela had ever seen
the animal bite or growl at anyone. When Angela
reached out to pet the coyote, it bared its teeth
and snapped at her hand, biting and cutting her
severely. Angela’s parents sued Ed under a theory
of absolute liability. Under most states’ common
law, owners are strictly liable for injuries caused
by wild animals kept as pets.

6. What are the purposes that tort law attempts to ac-
complish? Do these objectives sometimes conflict?
Do they sometimes complement one another?

7. Suggest an analytical formula you might use to
answer a hypothetical fact problem. In what or-
der are these steps taken? Why do you think this
order is appropriate? Is each step of the technique
necessary to reach the next phase?

8. Tort analysis moves from the general to the spe-
cific. Why is this best suited to answering tort
hypotheticals?

9. Describe the stages of a civil lawsuit.

10. What is the difference between arbitration and
mediation?

www.law.cornell.edu
www.findlaw.com
www.law.harvard.edu
www.kentlaw.edu
www.law.indiana.edu

www.camlaw.rutgers.edu

Copyright 2013 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s). Editorial review has
deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



18 Chapter 1

www.lectlaw.com

WWW.usa.gov

Links to State Courts

www.courts.net

www.lawidea.com

Links to Federal Courts
WWW.USCOUI‘tS.gOV
www.lawsource.com

www.fjc.gov

Information for Paralegals
www.nala.org

www.paralegals.org
www.paralegalgateway.com

www.paralegal.laws.com

Links to Legal Newspapers
www.netlawlibrary.com
www.law.com

www.americanlawyer.com

ONLIN :

t'OMPANHJN -

STUDENT COMPANION WEBSITE
For additional cases and study materials, please go to www.cengagebrain.com

Copyright 2013 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic
deemed that any suppressed content does not materially affect the overall learning experience. Cenga

rights, some third party content may be suppressed from the eBook and/or eChapter(s). Editorial review has
oe Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.




Chapter 2

Negligence

CHAPTER OUTLINE

Il The Biggest Mistakes Paralegals Make
and How to Avoid Them

il Introduction

Il Negligence

Il Elements of Negligence

Il Element 1: Duty of Reasonable Care
Il Element 2: Breach of Duty

Il Element 3: Causation of Injury

Il Element 4: Damages

Garnetta was having her usual lunch break at a favor-
ite diner, taking her place at the end of the counter
next to a row of booths. After she ordered her food,
an attorney Garnetta recognized chose the booth next
to her stool. The attorney was accompanied by an-
other person. The attorney was speaking nonstop to
the other person (who evidently was a client) or re-

ceiving and making cell calls. The issue of his loud

THE BIGGEST MISTAKES PARALEGALS MAKE AND HOW TO AVOID THEM
Fed Up during and after Lunch

conversations was an automobile accident involving
the client. While Garnetta tried to read her newspaper,
she overheard an hour’s worth of details regarding the
clients examination before trial from that morning.
When Garnetta returned to her office, she was asked
to replace another paralegal who became ill that after-
noon. When Garnetta entered the conference room,
there sat the attorney and his client from the diner.

(continues)
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Unbeknownst to her, Garnettas firm was defending
the insurance company. Garnetta excused herself from
the examination before trial, leaving the firm scram-
bling to find another paralegal. An hour passed be-
fore another paralegal returned from lunch and took
Garnetta’s place. Neither Garnetta’s firm nor the plain-
tiff’s attorney appreciated the loss of valuable time.

Lesson Learned: This is really a matter of the
lawyer violating client confidentiality, and both
he and his client should know that there is no

expectation of privacy in a public eatery. Although
Garnetta should not have had to move her seat, a
paralegal with any experience could have turned to
the attorney she recognized and said, “It sounds like
you are having an important conversation, and I can
hear everything you are discussing from my seat.”
Garnetta’s polite message would have given the at-
torney an opportunity to move or speak more qui-
etly. As a professional, Garnetta’s comment may also
have served to stop the attorney from behaving in
that manner with other clients in the future.

elements | The essential parts
or components of something.

negligence | The failure to
exercise a reasonable amount of
care in a situation that causes
harm to someone or something.
It can involve doing something
carelessly or failing to do some-
thing that should have been
done.
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INTRODUCTION

The field of negligence is the most complex of the torts. What makes negligence
challenging is its conceptual ambiguity. The elements of negligence appear to be
so broadly defined that it is difficult to discern clear lines for negligent behavior.
Negligence is not a mathematical equation. Instead, negligence resembles prob-
ability theory, in which specific conduct is more likely than not to be considered
negligent under a particular set of circumstances. In this chapter, the following
aspects of negligence are discussed:

D The elements of negligence
The tortfeasor’s scope of duty and standard of reasonable care
Breach of duty, the reasonable person standard, and foreseeability
Special duty based upon special relationship
Causation and substantial factor analysis
Joint and several liability

Proximate cause

Damages available in negligence actions

NEGLIGENCE

Most people equate negligence with carelessness. The phrase conjures up images
of actions that are slovenly, haphazard, heedless, or foolhardy. As a legal concept,
negligence is much more precise, but it embodies all of these characteristics.

Negligence Defined: Reasonable Care

Negligence may be broadly defined as the failure to exercise reasonable care to
avoid injuring others or their property. Reasonable care depends upon the exact
circumstances of each case. This is the “shifting sands” aspect of negligence with

deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

ic rights, some third party content may be suppressed from the eBook and/or eChapter(s). Editorial review has



Negligence 21

which legal students—and the legal system—struggle. The key term is reasonable-
ness. In any tort case in which negligence might exist, ask the threshold question:
Did the tortfeasor act unreasonably under the circumstances? This is essentially
all that negligence entails.

Acts or Omissions

A tortfeasor can be negligent either by doing or by not doing something. When
courts speak of negligent acts or omissions by the tortfeasor, they mean that the
tortfeasor behaved unreasonably either by doing a specific careless activity or by
failing to do something that the tortfeasor should have done.

Negligent actions are positive events; something is done. For instance, if
Nick lit a fire in high winds that carried sparks onto a neighbor’s roof and set the
house ablaze, Nick’s action (careless burning) would be deemed unreasonable.
Negligent omissions are usually phrased negatively; the tortfeasor failed to do a
reasonable act. For example, suppose Briana’s front porch has a rotten step that
she has failed to repair. A salesperson visiting her home falls through the step and
breaks a leg. Briana’s omission (failure to repair the step) would be considered
unreasonable.

Like all areas of law, negligence has developed discernible elements that
can be enumerated and outlined more clearly. The next section outlines the four
elements of negligence.

ELEMENTS OF NEGLIGENCE

Negligence can be specifically defined as a tortfeasor’s failure to exercise reasonable

care, thus causing a foreseeable injury to another person or that person’s prop-  foreseeable injury | An injury
that a reasonably prudent person

erty. Negligence includes the following elements: chould have anticipated.

1. Duty of care

2. Breach of the duty by the tortfeasor (unreasonable conduct)
3. Causation of injury to the victim

4. Damages to the victim (actual harm)

Each of these elements is required for negligence to exist, so each element is a
threshold question. If “no” answers any single element, negligence does not exist.
For example, the first question is: Did the tortfeasor owe a duty of reasonable
care to the injured party? If not, then the analysis stops, with the conclusion that
no negligence has occurred. If yes, then one must ask: Did the tortfeasor breach
the duty of reasonable care? If not, the inquiry is finished, and once again the
analyst concludes that there was no negligence. If yes, then one continues query-
ing through the questions of causation and damages. Each element must be satis-
fied for negligence to exist, and each receives detailed treatment in the following
sections.
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duty | 1. An obligation to obey
a law. 2. A legal obligation

to another person, who has a
corresponding right.

due (reasonable) care |

That degree of care a person of
ordinary prudence (the so-called
reasonable person) would exercise
in similar circumstances.

scope of duty | In negligence
law, defined in terms of those
individuals who might foresee-
ably be injured as a result of the
tortfeasor’s actions.

foreseeability | The notion
that a specific action, under
particular circumstances, would
produce an anticipated result.
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ELEMENT 1: DUTY OF REASONABLE CARE

Negligence analysis begins with determining who is owed a duty of reason-
able care.

In tort law, duty is the obligation either to do or not to do something. In
negligence, the duty of due (reasonable) care is the responsibility to act reason-
ably so as to avoid injuring others. This may also be stated negatively: the duty of
reasonable care is the obligation 70z to behave unreasonably so as to avoid injuring
others.

For example, motor vehicle operators owe a duty of reasonable care to drive
carefully and avoid injuring other drivers, their vehicles, or pedestrians.

HYPOTHETICAL

Suppose Parker is driving on a four-lane highway and chooses to pass the
truck in front of him. He fails to look in the rearview mirror before pulling into
the left lane. Unbeknownst to Parker, another vehicle is attempting to pass him,
and he pulls directly in front of that driver. This action forces that driver to
swerve and collide with a telephone pole. Did Parker violate any duty of reason-
able care?

In analyzing this duty hypothetical, the first question is: Did Parker owe
the other driver a duty of reasonable care? Parker owed anyone driving or walk-
ing upon the street a duty to drive safely. By failing to check his rearview mir-
ror to see if any traffic was approaching from behind in the left lane, Parker
breached his duty to the other driver. He acted imprudently by not looking for
other traffic before he switched lanes. He failed to see that which was there to
be seen.

Scope of Duty

Clearly, one does not owe a duty of reasonable care to everyone else in the universe.
Scope of duty is a limitation on the persons to whom one owes the duty. First,
the scope of the duty must be determined. This focuses on the foreseeability of
the victim.

For example, while driving on the highway in his city, Parker owes no duty
of reasonable care to someone driving in another city hundreds of miles away.
Parker’s actions (i.e., driving his car) could not possibly have any effect on such a
person. Parker’s scope of duty does not extend to individuals who cannot directly
be affected by his carelessness. Scope of duty is often described in terms of reason-

able foreseeability.
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Foreseeable Plaintiffs Theory

Foreseeability limits the scope (extent) of the duty owed to others. One asks the

threshold question: Was it reasonably foreseeable that the person injured would ~ foreseeable plaintiffs
theory | Under this theory, if

it were reasonably foreseeable

duty of reasonable care includes the individual hurt. This is sometimes called ~ that the injured victim would

o . be h d f
the foreseeable plaintiffs theory, because it was reasonably foreseeable that © narmec as g colsequene o
the tortfeasor’s actions, then the

the plaintiff (who is suing the tortfeasor [defendant] for negligence) would  tortfeasor’s scope of duty includes
p g glig p

be harmed as a consequence of the tortfeasor’s actions? If so, the scope of the

be damaged because of the tortious conduct. It is the foreseeability of injury — the victm-

or damage that is of concern, not the degree or amount of injury or damage e | A person who brings
involved. a lawsuit.

Unforeseeable Plaintiffs

Persons outside this range of duty are considered unforeseeable plaintiffs,  defendant|A person against
because the tortfeasor could not reasonably have anticipated that they would be ~ Whom an action is brought.
harmed by the tortfeasor’s actions. People driving several streets in front of Parker | o0 - plaintiffs |
would not likely be influenced by either Parker or the swerving other driver. They ~ Persons whose injuries the
would be beyond Parker’s scope of duty, and so he would not be required to exer- ;C;rjefe;;‘t’:c f;’;le‘il‘;‘s’ta‘f:ssjﬂ‘ibfli’he
cise reasonable care toward them. However, persons driving close behind Parker  (orefeasor’s actions.

and the swerving driver could reasonably be expected to become involved in

the accident. These individuals would be within Parker’s scope of duty. His fail-

ure to use reasonable care (by not looking in the rearview mirror, which caused

him to cut off the swerving driver) violated his duty to them as well as to the

swerving driver. Table 2-1 outlines scope of duty and the foreseeable plaintiffs

theory.

Special Duty Based upon Special Relationship

Most negligence actions are based upon an affirmative duty or act owed to
another that is improperly performed. In contrast, if a person fails to act, there
generally is no liability in negligence, except under certain limited exceptions.

ScoPE ofF DuTty FORESEEABLE PLAINTIFFS THEORY TABLE 2-1

The tortfeasor owes a duty of The plaintiff may recover from the Scope of duty of

reasonable care to avoid injuring others | defendant only if it was reasonably reasonable care and

or their property. foreseeable that the defendant’s foreseeable plaintiffs
actions would injure the plaintiff. theory

Duty includes persons for whom it Persons outside the defendant’s scope

is reasonably foreseeable that injury of duty are considered unforeseeable

will occur as a result of the torfeasor’s plaintiffs.

actions.
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THE CASE OF THE SCALE THAT SHOOK TORT LAW

In this landmark appellate case, heard by the highest court in New York, a man waiting for a train
was carrying a package wrapped in newspaper with fireworks inside. The railroad guards were un-
aware of the contents of the parcel and helped the man board the moving train. As the guards tried
to help, the package was dislodged, fell to the tracks, and exploded. This caused the platform to
shake, which in turn caused a scale to fall. The scale seriously injured the plaintiff, Helen Palsgraf,
who was waiting on the platform. Carefully read the court’s reasoning concerning to whom a duty
is owed in this situation. Note that the decision was written by Chief Justice Cardozo, who later
became a justice of the U.S. Supreme Court. This case gives attorneys direction in interpreting the

scope of duty owed to others.

PALSGRAF
V.
LONG ISLAND RAILROAD
Court of Appeals of New York
162 N.E. 99 (N.Y. Ct. App. 1928)
May 29, 1928
Cardozo, C. J.

Plaintiff, Helen Palsgraf was standing on a platform
of defendant’s railroad after buying a ticket to go
to Rockaway Beach. A train stopped at the station,
bound for another place. Two men ran forward to
catch the train. One of the men reached the plat-
form of the car without mishap, though the train
was already moving. The other man, carrying a pack-
age, jumped aboard the car, but seemed unsteady
as if about to fall. A guard on the car, who had held
the door open, reached forward to help him in, and
another guard on the platform pushed him from be-
hind. In this act, the package was dislodged, and fell
upon the rails. It was a package of small size, about
15 inches long, and was covered by a newspaper. In
fact it contained fireworks, but there was nothing
in its appearance to give notice of its contents. The
fireworks when they fell exploded. The shock of the
explosion threw down some scales at the other end
of the platform many feet away. The scales struck the
plaintiff, causing injuries for which she sues.

The conduct of the defendant’s guard, if a wrong
in its relation to the holder of the package, was not
a wrong in its relation to the plaintiff, standing far
away. Relatively to her it was not negligence at all.
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Nothing in the situation gave notice that the falling
package had in it the potency of peril to persons thus
removed. Negligence is not actionable unless it in-
volves the invasion of a legally protected interest, the
violation of a right. “Proof of negligence in the air, so
to speak, will not do.” “Negligence is the absence of
care, according to the circumstances.” . . . If no hazard
was apparent to the eye of ordinary vigilance, an act
innocent and harmless, at least to outward seeming,
with reference to her, did not take to itself the quality
of a tort because it happened to be a wrong, though
apparently not one involving the risk of bodily inse-
curity, with reference to someone else.

One who jostles one’s neighbor in a crowd does
not invade the rights of others standing at the outer
fringe when the unintended contact casts a bomb
upon the ground. The wrongdoer as to them is the
man who carries the bomb, not the one who explodes
it without suspicion of the danger. . . . What the
plaintiff must show is “a wrong” to herself; that is, a
violation of her own right, and not merely a wrong
to someone else, nor conduct “wrongful” because un-
social, but not “a wrong” to anyone. . . . The risk rea-
sonably to be perceived defines the duty to be obeyed,
and risk imports relation; it is risk to another or to
others within the range of apprehension. This does
not mean, of course, that one who launches a destruc-
tive force is always relieved of liability, if the force,
though known to be destructive, pursues an unex-
pected path. “It was not necessary that the defendant
should have had notice of the particular method in
which an accident would occur, if the possibility of
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an accident was clear to the ordinarily prudent eye.”
Some acts, such as shooting, are so imminently dan-
gerous to anyone who may come within reach of the
missile, however unexpectedly, as to impose a duty
of prevision not far from that of an insurer. Even
today, and much oftener in earlier stages of the law,
one acts sometimes at one’s peril. Under this head, it
may be, fall certain cases of what is known as trans-
ferred intent, an act willfully dangerous to A resulting
in injury to B. These cases aside, wrong is defined in
terms of the natural or probable, at least when unin-
tentional. The range of reasonable apprehension is at
times a question for the court, and at times, if vary-
ing inferences are possible, a question for the jury.
Here, by concession, there was nothing in the situ-
ation to suggest to the most cautious mind that the
parcel wrapped in newspaper would spread wreckage
through the station. If the guard had thrown it down
knowingly and willfully, he would not have threat-
ened the plaintiff’s safety, so far as appearances could
warn him. His conduct would not have involved, even
then, an unreasonable probability of invasion of her
bodily security. Liability can be no greater where the
act is inadvertent.

One who seeks redress at law does not make out a
cause of action by showing without more that there
has been damage to his person. If the harm was not
willful, he must show that the act as to him had pos-
sibilities of danger so many and apparent as to entitle
him to be protected against the doing of it though the
harm was unintended.

The law of causation, remote or proximate, is thus
foreign to the case before us. The question of liabil-
ity is always anterior to the question of the measure
of the consequences that go with liability. If there is
no tort to be redressed, there is no occasion to con-
sider what damage might be recovered if there were a
finding of a tort. We may assume, without deciding,
that negligence, not at large or in the abstract, but in
relation to the plaintiff, would entail liability for any
and all consequences, however novel or extraordinary.
There is room for argument that a distinction is to be
drawn according to the diversity of interests invaded
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by the act, as where conduct negligent in that it threat-
ens an insignificant invasion of an interest in property
results in an unforeseeable invasion of an interest of
another order, as, for example, one of bodily security.
Perhaps other distinctions may be necessary. We do
not go into the question now. The consequences to be
followed must first be rooted in a wrong.

The judgment of the Appellate Division for the
Plaintiff Palsgraf and that of the Trial Term should be
reversed, and the complaint dismissed, with costs in
all courts.

Andrews, J. (dissenting). Assisting a passenger
to board a train, the defendant’s servant negligently
knocked a package from his arms. It fell between the
platform and the cars. Of its contents the servant
knew and could know nothing. A violent explosion
followed. The concussion broke some scales standing
a considerable distance away. In falling, they injured
the plaintiff, an intending passenger.

Upon these facts, may she recover the damages she
has suffered in an action brought against the master?
The result we shall reach depends upon our theory as
to the nature of negligence. Is it a relative concept—
the breach of some duty owing to a particular person
or to particular persons? Or, where there is an act
which unreasonably threatens the safety of others, is
the doer liable for all its proximate consequences, even
where they result in injury to one who would generally
be thought to be outside the radius of danger?

Negligence may be defined roughly as an act or
omission which unreasonably does or may affect the
rights of others, or which unreasonably fails to protect
one’s self from the dangers resulting from such acts.

Where there is the unreasonable act, and some
right that may be affected there is negligence whether
damage does or does not result. That is immaterial.

The proposition is this: Every one owes to the
world at large the duty of refraining from those acts
that may unreasonably threaten the safety of others.
Such an act occurs. Not only is he wronged to whom
harm might reasonably be expected to result, but he
also who is in fact injured, even if he be outside what
would generally be thought the danger zone.

(continues)
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But, when injuries do result from our unlawful act,
we are liable for the consequences. It does not matter
that they are unusual, unexpected, unforeseen, and
unforeseeable. But there is one limitation. The dam-
ages must be so connected with the negligence that
the latter may be said to be the proximate cause of
the former.

The proximate cause, involved as it may be with
many other causes, must be, at the least, something
without which the event would not happen. The
court must ask itself whether there was a natural and
continuous sequence between cause and effect. Was
the one a substantial factor in producing the other?

Was there a direct connection between them, without
too many intervening causes?

When a lantern is overturned, the firing of a shed
is a fairly direct consequence. Many things contribute
to the spread of the conflagration—the force of the
wind, the direction and width of streets, the character
of intervening structures, other factors. We draw an
uncertain and wavering line, but draw it we must as
best we can.

The act upon which defendant’s liability rests is
knocking an apparently harmless package onto the
platform. The act was negligent. For its proximate
consequences the defendant is liable.

CASE QUESTIONS

1. Was a duty owed to the passenger with the package?
2. Was Helen Palsgraf owed a duty? Explain.
3. How does the dissenting opinion concerning duty differ from the majority opinion?

An example of a failure to act would be when you are walking down the street and
see a stranger about to trip and do not try to prevent the accident. In this example,
you would have no duty to stop and warn the stranger. Only if the plaintiff and
the defendant have a special relationship between them will the defendant’s failure
to act lead to a cause of action in negligence.

Special Relationships. Just a few of the many special relationships that
might create a duty to act are those between an employer and employee, a parent
and child, a teacher and student, an innkeeper and guest, a hospital and patient,
and a common carrier and passenger (Table 2-2). The law imposes a special
relationship between these parties and also a duty to act based upon their rela-
tionship. For example, if one student injures another student or is about to hurt
another student, their teacher has an obligation to intervene and try to help, even
though the teacher was not negligent and did not cause the incident. Likewise,
employers may be responsible for workers injured on the job even if the em-
ployer did not harm the employee (see Chapters 9 and 13 for more information
on workplace injuries). The duty a landowner owes to trespassers and people on

the land is discussed in Chapter 8.
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| TABLE 2-2
Employer/Employee Special relationships that
create a duty to act

Parent/Child

Teacher/Student

Innkeeper/Guest

Hospital/Patient

Common Carrier/Passenger

Copyright © 2015 Cengage Learning®.

| TABLE 2-3
There is no obligation to aid or assist others. Duty rule for good
samaritans

Once assistance is started, it must continue.

Some states have laws protecting Good Samaritans from suit.

Copyright © 2015 Cengage Learning®.

Duty Rule for Good Samaritans

There is no duty to come to the assistance of those in need. A Good Samaritan  good samaritan | A person

is a person who comes to the assistance of another person without being required Whodf"mes to the,:;““tagc_c of
. . X . another person without being

to act. The Good Samaritan Doctrine provides that although a person is not  required to act.

obligated to come to the aid of another, once assistance is attempted, the Good

Samaritan has the obligation to do no harm. The rationale for this is that once a good samaritan ‘,’°°t""e|

. . Lo Although a person is not
person stops to help, others who might have assisted may not stop to help, thinking  spligated to come to the aid

the injured person is being aided. This doctrine prevents some good-natured peo-  of another, once assistance is
attempted, the good samaritan

has the obligation to do no harm.

ple from helping others due to the fear that they will be sued for negligence if the
standard of reasonable care is violated. In order to encourage people to help oth-
ers, some states have enacted laws to protect Good Samaritans from suit. Table 2-3
summarizes the duty rule for Good Samaritans.

Trained versus Untrained Volunteers

A distinction may be drawn between trained and untrained volunteers. Trained
people, such as emergency medical technicians (EMTs), who are paid for their
services are held to a higher standard; they must exercise reasonable care, and
can be sued in negligence for failing to exercise reasonable care. Laws vary as to
whether they address the acts of trained paid workers or untrained volunteers.
Some examples of state laws are provided in Table 2-4 to show the wide range of
different laws.
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Only trained workers are protected from suit, unless a
heart attack is involved.

28 Chapter 2
TABLE 2-4
State laws concerning Alabama
volunteers
California

Only people who provide “medical care” are protected.
For example, if a person is moved from a scene to protect
him because the car might catch fire, and it is not judged
as “medical care,” the rescuer would be liable.

Minnesota, Vermont

These states have laws that actually compel people
to help. There is no liability unless there is gross
negligence.

Oklahoma

Only untrained workers are protected for controlling
bleeding or providing cardiopulmonary resuscitation
(CPR).

New York

There is no liability for medical and nonmedical
personnel so long as there is no gross negligence
and no expectation of compensation. In addition,
New York has a new law: If people call for emergency
services for drug or alcohol overdoses, no arrests

or prosecution will result for personal possession of
drugs, paraphernalia, or underage drinking.

Connecticut, New
Mexico, Washington

These states of have laws similar to those of New York.
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THE CASE OF THE GOOD DEED GONE BAD

The results of this appellate decision from California created fear in the public and potential Good
Samaritans, making them think twice before helping others. The determination of the appeal rests

on the meaning of just a few words.

Alexandra VAN HORN, Plaintiff

and Respondent

V.
Anthony Glen WATSON, Defendant
and Appellant
and
Lisa Torti, Defendant and Respondent
V.
Anthony Glen Watson, et al., Defendants
and Respondents
Court of Appeal, Second District, Division 3,
California

Nos. B188076, B189254
March 21, 2007

The injured plaintiff, Alexandria Van Horn (Plaintiff)
now brings this appeal claiming that she is a para-
plegic as a result of her friend defendant Lisa Torti
(Defendant) pulling her out of a car following a one
car accident, rather than from the accident itself. The
court below granted defendant summary judgment
dismissing her from the case, on the grounds that she
acted as a Good Samaritan when aiding her friend,
the plaintiff.
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The accident happened when defendant Watson,
the driver of the car, lost control of his vehicle and
crashed into a curb and light post at about 45 miles
per hour. The police concluded that it was the speed
at which defendant Watson was traveling that had
caused the accident.

Plaintiff was in the front passenger seat of de-
fendant Watson’s car. When defendant Watson’s ve-
hicle crashed, another car which contained plaintiff’s
friends stopped. The driver and passenger, defendant
Torti exited the other vehicle to provide assistance.

Plaintiff sued the driver who caused the accident,
defendant Watson, and the Good Samaritan pas-
senger from the other vehicle, defendant Torti. The
cause of action against defendant Torti alleged that
even though plaintiff was not in need of assistance,
and had only sustained injury to her vertebrae, defen-
dant Torti dragged plaintiff out of the vehicle using
one arm, pulling plaintiff’s arm like a “rag doll,” caus-
ing permanent damage to her spinal cord. Defendant
moved for summary judgment.

Defendant Torti claims she removed plaintiff from
the vehicle because she feared the car would catch fire
or “blow up.” Defendant Torti testified at the deposition
that she saw smoke coming from the top of the other
vehicle, and also saw liquid coming from the vehicle,
these facts were subject to dispute. Defendant Torti al-
leged that she placed one arm under plaintiff’s legs and
the other behind plaintiff’s back to lift her out of the car.

There is a dispute whether the accident itself
caused plaintiff’s paraplegia. The trial court, rely-
ing exclusively on California’s Good Samaritan Law,
section 1799.102, concluded that defendant Torti
was immune from liability, and granted her motion
for summary judgment.

The question presented is whether the trial court
correctly applied the law for Good Samaritans, to find
that defendant Torti is entitled to summary judg-
ment, or whether it is Civil Code section 1714 which
states that people are responsible for their willful and
negligent acts, that applies.

Our primary duty when interpreting a statute is to de-
termine and effectuate the Legislature’s intent. “When
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the language of a statute is clear, there is no need for in-
terpretation and we must apply the statute as written.”
(Lafayette Morehouse, Inc. v. Chronicle Publishing Co.
Cal. App.4th at p. 1382, 46 Cal.Rptr.2d 542.)

Good Samaritan Law Section 1799.102 states: “No
person who in good faith, and not for compensation,
renders emergency care at the scene of an emergency shall
be liable for any civil damages. The scene of an emer-
gency shall not include “emergency departments and
other places where medical care is usually offered.” The
issue is whether section 1799.102 applies to any emer-
gency care rendered at the scene of any emergency, or
whether it applies only to emergency medical care ren-
dered at the scene of a medical emergency.

A definitional section defines “emergency” to
mean “a situation in which an individual has a need
for immediate medical attention.” Since section
1799.102 provides immunity for the rendition of
“emergency care at the scene of an emergency” (italics
added), it only applies to emergency medical care ren-
dered at the scene of a medical emergency. Addition-
ally, Health and Safety Code section 1797.5 provides
the legislative intent of the act as follows: “It is the in-
tent to promote emergency medical services. People
shall be encouraged and trained to assist others at the
scene of a medical emergency in cardiopulmonary re-
suscitation and lifesaving first aid techniques.”

We conclude the immunity provided by section
1799.102 applies only to the rendition of emergency
medical care at the scene of a medical emergency. De-
fendant Torti did not provide emergency medical care
to plaintiff at the scene of a medical emergency. Even
if Torti believed plaintiff had to be immediately re-
moved from the car due to a risk of fire or explosion,
this was not a medical risk to plaintiff’s health, and
was therefore not emergency medical care.

A dispute of facts exists as to whether Torti’s re-
moval of plaintiff from the car was negligent, and
whether that negligence increased the risk of harm
to plaintiff. The judgments in favor of defendant
Torti and against plaintiff and Watson are reversed,
and the matter is remanded for further proceedings.
Costs on appeal to plaintiff and Watson.

(continues)
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