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A Guided Tour

A New Kind of Business Law

The 18th Edition of Business Law continues to focus on global, ethical, and digital issues

affecting legal aspects of business. The new edition contains a number of new features as well as a re-
vised supplements package. Please take a few moments to page through some of the highlights of this
new edition.

OPENING VIGNETTES

Each chapter begins with an opening vignette

CHAPTER

The Resolution of
Private Disputes

that presents students with a mix of real-life and
hypothetical situations and discussion questions.
These stories provide a preview of issues addressed

in the chapter and help to stimulate students’

33 newspapers. These newspapers are published in 21 different states of the United States. Among the

interest in the chapter content.

!- lnews Publishing Inc., a firm whose principal offices are located in Orlando, Florida, owns and publishes

Allnews newspapers is the Snakebite Rattler, the lone newspaper in the city of Snakebite, New Mexico. The
Rattler is sold in print form only in New Mexico. However, many of the articles in the newspaper can be viewed by
anyone with Internet access, regardless of his or her geographic location, by going to the Allnews website.

In a recent Rattler edition, an article appeared beneath this headline: “Local Business Executive Sued for Sexual
Harassment.” The accompanying article, written by a Ratrler reporter (an Alinews employee), stated that a person
named Phil Anderson was the defendant in the sexual harassment case. Besides being married, Anderson was a well-
known businessperson in the Snakebite area. He was active in his church and in community affairs in both Snakebite

(his city of primary home) and Petoskey, Michigan (where he and his wife have a summer home). A stock photo of
Anderson, which had been used in connection with previous Rattler stories mentioning him, appeared alongside the
story about the sexual harassment case. Anderson, however, was not the defendant in that case. He was named in
the Rattler story because of an error by the Rattler reporter. The actual defendant in the sexual harassment case was
alocal business executive with a similar name: Phil Anderer.

Anderson plans to file a defamation lawsuit against Allnews because of the above-described falsehood in the Ratrler
story. He expects to seek $500,000 in damages for harm to his reputation and for other related harms. In Chapter 6,
you will learn about the substantive legal issues that will arise in Anderson's defamation case. For now, however, the
focus is on important legal matters of a procedural nature.

Consider the following questions regarding Anderson’s case as you read this chapter:

* Where, in a geographic sense, may Anderson properly file and pursue his lawsuit against Allnews?

* Must Anderson pursue his case in a state court, or does he have the option of ltigating it in federal court?

+ Assuming that Anderson files his case in a state court, what strategic option may Allnews exercise f it acts
promptly?

* In the run-up to a possible trial in the case, what legal mechanisms may Anderson utilize in order to find out, on
a pretrial basis, what the Rartler reporter and other Allnews employees would say in possible testimony at trial?
Is Allnews entitled to do the same with regard to Anderson?

* If Anderson’s case goes to trial, what types of trials are possible?

* Through what legal mechanisms might a court decide the case without a trial?

* Today, many legal disputes are decided through arbitration rather than through proceedings in court. Given the
prevalence of arbitration these days, why isn't Anderson’s case a candidate for arbitration?

LEARNING OBJECTIVES

Q LEARNING OBJECTIVES
) Active Learning Objectives open each chapter. LOs

After studying this chapter, you should be able to:

systems and the federal court system.

court to have subject-matter jurisdiction over a
civil case.

21 Describe the basic structures of state court 2-5 [dentify the major steps in a civil lawsuit’s

progression from beginning to end.

inform you of specific outcomes you should have

2-2  Explain the difference between subject-matter 2-6 Describe the different forms of discovery after ﬁnishing the Chaptet'. Icons reference each LO’S
jurisdiction and in personam jurisdiction. available to parties in civil cases.
2.3 Identify the major legal issues courts must 27 Explain the differences among the major forms reference within the chapter.
resolve when deciding whether in personam of alternative dispute resolution.
jurisdiction exists with regard to a defendant in a
civil case.
2-4  Explain what is necessary in order for a federal
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YBERLAW IN ACTION

In recent years, the widespread uses of e-mail and

information presented and stored in electronic
form have raised questions about whether, in civil

litigation, an opposing party’s e-mails and electronic

information are discoverable to the same extent as

conventional written or printed documents. With
the Federal Rules of Civil Procedure and comparable discovery
rules applicable in state courts having been devised prior to the
explosion in e-mail use and online activities, the rules’ references
to “documents” contemplated traditional on-paper items. Courts,
however, frequently interpreted “documents” broadly, so as to
include e-mails and certain electronic communications within the
scope of discoverable items.

Even so, greater clarity regarding discoverability seemed
warranted—especially as to electronic material that might be less
readily classifiable than e-mails as “documents.” Various states
responded by updating their discovery rules to include electronic

within the list of items. So did the
Federal Judicial Conference. In Federal Rules of Civil Procedure
amendments proposed by the Judicial Conference and ratified
by Congress in 2006, “electronically stored information” became
a separate category of discoverable material. The electronically
stored information (ESI) category is broad enough to include e-mails
and similar communications as well as electronic business records,
web pages, dynamic databases, and a host of other material
existing in electronic form. So-called e-discovery has become a

objection is valid in light of the particular facts and circumstances.
For instance, if requested e-mails appear only on backup tapes and
searching those tapes would require the expenditures of significant
time, money, and effort, are the requested e-mails “not reasonably
accessible because of undue burden or costs”? Perhaps, but
perhaps not. The court will rule, based on the relevant situation.
The court may deny the discovery request, uphold it, or condition
the upholding of it on the requesting party’s covering part or all
of the costs incurred by the other party in retrieving the ESI and
making it available. When a party fails or refuses to comply with a
legitimate discovery request and the party seeking discovery of ESI
has to secure a court order compelling the release of it, the court
may order the noncompliant party to pay the attorney fees incurred
by the requesting party in seeking the court order. If a recalcitrant
party disregards a court order compelling discovery, the court may
assess attorney fees against that party and/or impose evidentiary or
procedural sanctions such as barring that party from using certain
evidence or from raising certain claims or defenses at trial.

The discussion suggests that discovery requests regarding ESI
may be extensive and broad-ranging, with logistical issues often
attending those requests. In recognition of these realities, the
Federal Rules seek to head off disputes by requiring the parties to
civil litigation to meet, at least through their attorneys, soon after
the case is filed. The meeting’s goal is development of a discovery
plan that outlines the parties’ intentions regarding ESI discovery and
sets forth an agreement on such matters as the form in which the

CYBERLAW IN ACTION
BOXES

In keeping with today’s technological world, these
boxes describe and discuss actual instances of how
the Internet is affecting business law today.

ETHICS AND COMPLIANCE IN

ACTION BOXES

These boxes appear throughout the chapters and
offer critical thinking questions and situations that
relate to ethical/public policy concerns.

Ethics and Compliance in Action

The broad scope of discovery rights in a civil case
will often entitle a party to seek and obtain copies
of emails, records, memos, and other documents

0 impose sanctions on the ds d
party. These sanctions may include such remedies as court or-
ders prohibiting the document-destroyer from raising certain

and electronically stored information from the opposing par-
ty’s files. In many cases, some of the most favorable evidence
for the plaintiff will have come from the defendant’s files, and
vice versa. If your firm is, or is likely to be, a party to civil
litigation and you know that the firm's files contain materials
that may be damaging to the firm in the litigation, you may be
faced with the temptation to alter or destroy the potentially
damaging items. This temptation poses serious ethical dilem-
mas. Is it morally defensible to change the content of records
or documents on an after-the-fact basis, in order to lessen the
adverse effect on your firm in pending or probable litigation?
Is document destruction or e-mail deletion ethically justifiable
when you seek to protect your firm's interests in a lawsuit?

If the ethical concerns are not sufficient by themselves to
make you leery of involvement in document alteration or de-
struction, consider the potential legal consequences for your-
self and your firm. The much-publicized collapse of the Enron
Corporation in 2001 led to considerable scrutiny of the actions
of the Arthur Andersen firm, which had provided auditing and
consulting services to Enron. An Andersen partner, David Dun-
can, pleaded guilty to a criminal obstruction of justice charge
that accused him of having destroyed, or having instructed An-
dersen employees to destroy, certain Enron-related records in
order to thwart a Securities and Exchange Commission (SEC)
investigation of Andersen. The U.S. Justice Department also
launched an obstruction of justice prosecution against Ander-
sen on the theory that the firm altered or destroyed records
pertaining to Enron in order to impede the SEC investiga-
tion. A jury found Andersen guilty of obstruction of justice.
Although the Andersen conviction was later overturned by the

claims or defenses in the lawsuit, instructions to the jury re-
garding the wrongful destruction of the documents, and court
orders that the document-destroyer pay certain attorney fees to
the opposing party.

What about the temptation to refuse to cooperate regard-
ing an opposing party’s lawful request for discovery regarding
material in one’s possession? Although a refusal to cooper-
ate seems less blameworthy than destruction or alteration
of documents, extreme instances of recalcitrance during the
discovery process m: se a party to experience adverse
consequences similar to those imposed on parties who de-
stroy or alter documents. Litigation involving Ronald Perel-
man and the Morgan Stanley firm provides an illustration.
Perelman had sued Morgan Stanley on the theory that the
investment bank participated with Sunbeam Corp. in a fraud-
ulent scheme that supposedly induced him to sell Sunbeam
his stake in another firm in return for Sunbeam shares whose
value plummeted when Sunbeam collapsed. During the dis-
covery phase of the case, Perelman had sought certain po-
tentially relevant e-mails from Morgan Stanley’s files. Morgan
Stanley repeatedly failed and refused to provide this discov-
erable material and, in the process, ignored court orders to
provide the e-mails.

Eventually, a fed-up trial judge decided to impose sanc-
tions for Morgan Stanley's wrongful conduct during the
discovery process. The judge ordered that Perelman’s conten-
tions would be presumed to be correct and that the burden
of proof would be shifted to Morgan Stanley so that Mor-
gan Stanley would have to disprove Perelman’s allegations
In addition, the trial judge prohibited Morgan Stanley from

The Global Busine:

Just as statutes may require judicial interpreta-
tion when a dispute arises, so may treaties. The
techniques that courts use in interpreting treaties

correspond closely to the statutory interpretation techniques

discussed in this chapter. Olympic Airways v. Husain, 540 U.S.

644 (2004), furnishes a useful example.

In Olympic Airways, the U.S. Supreme Court was faced
with an interpretation question regarding a treaty, the Warsaw
Convention, which deals with airlines’ liability for passenger
deaths or injuries on international flights. Numerous nations
(including the United States) subscribe to the Warsaw Con-
vention, a key provision of which provides that in regard to
international flights, the airline “shall be liable for damages
sustained in the event of the death or wounding of a passen-
ger or any other bodily injury suffered by a passenger, if the
accident which caused the damage so sustained took place on
board the aircraft or in the course of any of the operations
of embarking or disembarking.” A separate provision imposes
limits on the amount of money damages to which a liable air-
line may be subjected.

The Olympic Airways case centered around the death of
Dr. Abid Hanson, a severe asthmatic, on an international
flight operated by Olympic. Smoking was permitted on the
flight. Hanson was given a seat in the ing section,

distress, whereupon his wife and a doctor who was on board
gave him shots of epinephrine from an emergency kit that
Hanson carried. Although the doctor administered CPR and
oxygen when Hanson collapsed, Hanson died. Husain, act-
ing as personal representative of her late husband’s estate,
sued Olympic in federal court on the theory that the Warsaw
Convention made Olympic liable for Hanson's death. The
federal district court and the court of appeals ruled in favor
of Husain.

In considering Olympic’s appeal, the U.S. Supreme Court
noted that the key issue was one of treaty interpretation:
whether the flight attendant’s refusals to reseat Hanson con-
stituted an “accident which caused” the death of Hanson
Noting that the Warsaw Convention itself did not define “acci-
dent” and that different dictionary definitions of “accident”™
exist, the Court looked to a precedent case, Air France v. Saks,
470 U.S. 392 (1985), for guidance. In the Air France case,
the Court held that the term “accident” in the Warsaw Con-
vention means “an unexpected or unusual event or happening
that is external to the passenger.” Applying that definition to
the facts at hand, the Court concluded in Olvmpic Airways
that the repeated refusals to reseat Hanson despite his health
concerns amounted to unexpected and unusual behavior for a
flight attendant. Although the refusals were not the sole rea-

THE GLOBAL BUSINESS
ENVIRONMENT BOXES

Because global issues affect people in many different
aspects of business, this material appears throughout
the text instead of in a separate chapter on
international issues. This feature brings to life global
issues that are affecting business law.
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LOG ON BOXES

These appear throughout the chapters and direct students,

For a great deal of information about the U.S. Supreme
Court and access to the Court’s opinions in recent cases, see
the Court’s website at http://www.supremecourtus.gov.

where appropriate, to relevant websites that will give them
more information about each featured topic. Many of these
are key legal sites that may be used repeatedly by business law
students and business professionals alike.

CONCEPT REVIEWS

These boxes visually represent important concepts

CoNCEPT REVIE

The First Amendment
presented in the text to help summarize key ideas at
Level of First Amendment Consequences When Government Regulates . . s . .
Type of Speech Protection Content of Speech a glance and simplify students’ conceptualization of
Noncommercial Full Government action is constitutional only if action is necessary to

fulfillment of compelling government purpose. Otherwise, gov-
ernment action violates First Amendment.

complicated issues.

Government action is constitutional if government has substan-
tial underlying interest, action directly advances that interest, and
action is no more extensive than necessary to fulfillment of that
interest (i.e., action is narrowly tailored).

Commercial (nonmisleading  Intermediate
and about lawful activity)

FIGURES

The figures appear occasionally in certain

Figure 2.1 The Thirteen Federal Judicial Circuits

chapters. These features typically furnish
further detail on special issues introduced
more generally elsewhere in the text.

First Circuit (Boston,
Mass.) Maine,
Massachusetts, New

Hampshire, Puerto Rico,

Second Circuit (New
York, N.Y.) Connecticut,
New York, Vermont

Third Circuit (Philadelphia,
Pa.) Delaware,

Jersey, Pennsylvania,
Virgin Islands

Fourth Circuit (Richmond,
Va.) Maryland, North
Carolina, South Carolina,
Virginia, West Virginia

Mississippi, Texas

Rhode Island

Fifth Circuit (New Sixth Circuit (Cincinnati, Seventh Circuit (Chicago, Eighth Circuit (Sz. Louis,

Orleans, La.) Louisiana, Ohio) Kentucky, 111) Ninois, Indiana, Mo.) Arkansas, lowa,
Michigan, Ohio, Tennessee ‘Wisconsin Minnesota, Missouri,

Nebraska, North Dakota,
South Dakota

Abdouch v. Lopez 829 N.W.2d 662 (Neb. 2013)

CASES

The cases in each chapter help to provide concrete

Helen Abdouch, an Omaha, Nebraska, resident, served as executive secretary of the Nebraska presidential campaign of John F. Kennedy
in 1960. Ken Lopez, a Massachusetts resident, and his Massachusetts-based company, Ken Lopez Bookseller (KLB), are engaged in
the rare book business. In 1963, Abdouch received a copy of a book titled Revolutionary Road. /s author, Richard Yates, inscribed the
copy with a note to Abdouch. The inscribed copy was later stolen from Abdouch. In 2009, Lopez and KLB bought the inscribed copy
from a seller in Georgia. They sold it that same year to a customer from a state other than Nebraska. In 2011, Abdouch learned that

examples of the rules stated in the text. A list of cases

Lopez had used the inscription and references to her in an advertisement on KLB's website. The advertisement, which appeared on the
appears at the front of the text.

website for more than three years after Lopez and KLB sold the inscribed copy, contained a picture of the inscription, the word “SOLD,”
and this statement:

This copy is inscribed by Yates: ‘For Helen Abdouch—with admiration and best wishes. Dick Yates. 8/19/63." Yates had worked as a
speech writer for Robert Kennedy when Kennedy served as Attorney General: Abdouch was the executive secretary of the Nebraska
(John F.) Kennedy organization when Robert Kennedy was campaign manager. . . . A scarce book, and it is extremely uncom-
mon to find this advance issue of it signed. Given the date of the inscripti is, during JFK's P the i
between writer and recipient, it's reasonable to suppose this was an author’s copy, presented to Abdouch by Yates.

Because Lopez and KLB did not obtain her permission before mentioning her and using the inscription in the advertisement, Ab-
douch filed an invasion-of-privacy lawsuit against Lopez and KLB in a Nebraska state district court. Contending that the Nebraska court
lacked in personam jurisdiction, Lopez and KLB filed a motion to dismiss the case. The state district court granted the motion. Abdouch
then appealed to the Supreme Court of Nebraska. (Further facts bearing upon the in personam jurisdiction issue appear in the following
edited version of the Supreme Court’s opinion.)




PROBLEMS AND
PROBLEM CASES

Problem cases appear at the end of
each chapter for student review and
discussion.

KEY TERMS

A Guided Tour

Problems and Problem Cases

1. Victoria Wilson, a resident of Illinois, wishes to bring
an invasion of privacy lawsuit against XYZ Co. be-
cause XYZ used a photograph of her, without her
consent, in an advertisement for one of the com-
pany’s products. Wilson will seek money damages
of $150,000 from XYZ, whose principal offices are
located in New Jersey. A New Jersey newspaper was
the only print media outlet in which the advertise-
ment was published. However, XYZ also placed the
advertisement on the firm’s website. This website may
be viewed by anyone with Internet access, regardless
of the viewer’s geographic location. Where, in a geo-
graphic sense, may Wilson properly file and pursue
her lawsuit against XYZ? Must Wilson pursue her
case in a state court, or does she have the option of
litigating in federal court? Assuming that Wilson files
her case in state court, what strategic option may XYZ
exercise if it acts promptly?

~

. Alex Ferrer, a former judge who appeared as “Judge
Alex” on a television program, entered into a con-
tract with Arnold Preston, a California attorney who
rendered services to persons in the entertainment in-
dustry. Seeking fees allegedly due under the contract,
Preston invoked the clause setting forth the parties’
agreement to arbitrate “any dispute . . . relating to the
terms of [the contract] or the breach, validity, or le-
gality thereof . . . in accordance with the rules [of the
American Arbitration Association].” Ferrer countered
Preston’s demand for arbitration by filing, with the
California Labor Commissioner, a petition in which he
contended that the contract was unenforceable under

residents Anne and Jim Cornelsen. When Anne Cor-
nelson telephoned the Bomblisses and said she was
ready to sell two litters of Tibetan mastiff puppies, Ron
Bombliss expressed interest in purchasing two females
of breeding quality. The Cornelsens had a website that
allowed communications regarding dogs available for
purchase but did not permit actual sales via the web-
site. The Bomblisses traveled to Oklahoma to see the
Cornelsens’ puppies and ended up purchasing two of
them. The Cornelsens provided a guarantee that the
puppies were suitable for breeding purposes. Follow-
ing the sale, the Cornelsens mailed, to the Bomblisses’
home in Illinois, American Kennel Club registration
papers for the puppies. Around this same time, Anne
Cornelsen posted comments in an Internet chat room
frequented by persons interested in Tibetan mastiffs.
These comments suggested that the mother of certain
Tibetan mastiff puppies (including one the Bomblisses
had purchased) may have had a genetic disorder. The
comments were made in the context of an apparent
dispute between the Cornelsens and Richard Eich-
horn, who owned the mother mastiff and had made it
available to the Cornelsens for breeding purposes. The
Bomblisses believed that the comments would have
been seen by other persons in Illinois and elsewhere
and would have impaired the Bomblisses” ability to sell
their puppies even though, when tested, their puppies
were healthy. The Bomblisses therefore sued the Cor-
nelsens in an Illinois court on various legal theories.
The Cornelsens asked the Illinois court to dismiss the
case on the ground that the court lacked in personam
jurisdiction over them. Did the Illinois court lack in
personam jurisdiction?

Key terms are in color and bolded throughout the text and defined in the Glossary at the end of the text for better comprehension of

important terminology.
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WRITING ASSIGNMENT

McGraw Hill’s new Writing Assignment tool delivers a learning
experience that improves students’ written communication skills
and conceptual understanding with every assignment. Assign,
monitor, and provide feedback on writing more efficiently and
grade assignments within McGraw Hill Connect®. Writing
Assignment gives students an all-in-one-place interface, so you
can provide feedback more efficiently.

Features include:

» Saved and reusable comments (text and audio).
 Ability to link to resources in comments.

* Rubric building and scoring.

 Ability to assign draft and final deadline milestones.

» Tablet ready and tools for all learners.

BUSINESS LAW APPLICATION-
BASED ACTIVITIES (ABAS)

Application-based activities for business law provide students
valuable practice using problem-solving skills to apply their
knowledge to realistic scenarios. Students progress from
understanding basic concepts to using their knowledge to
analyze complex scenarios and solve problems. Application-
based activities have been developed for the topics most often
taught (as ranked by instructors) in the business law course.
These unique activities are assignable and auto-gradable in
Connect.

REMOTE PROCTORING &
BROWSER-LOCKING CAPABILITIES

fig connect + o proctorio

New remote proctoring and browser-locking capabilities, hosted
by Proctorio within Connect, provide control of the assessment
environment by enabling security options and verifying the
identity of the student.

Seamlessly integrated within Connect, these services allow
instructors to control students’ assessment experience by
restricting browser activity, recording students’ activity, and
verifying students are doing their own work.

Xiv

Instant and detailed reporting gives instructors an at-a-glance
view of potential academic integrity concerns, thereby avoiding
personal bias and supporting evidence-based claims.

TEST BUILDER

Available within Connect, Test Builder is a cloud-based tool
that enables instructors to format tests that can be printed or
administered within an LMS. Test Builder offers a modern,
streamlined interface for easy content configuration that
matches course needs, without requiring a download.

Test Builder allows you to:

Access all test bank content from a particular title.

Easily pinpoint the most relevant content through robust filter-
ing options.

Manipulate the order of questions or scramble questions and/

Oor ansSwers.

Pin questions to a specific location within a test.

Determine your preferred treatment of algorithmic questions.

Choose the layout and spacing.

Add instructions and configure default settings.

Test Builder provides a secure interface for better protection of
content and allows for just-in-time updates to flow directly into

assessments.

ROGER CPA

d ROGER | CPA Review

McGraw Hill Education has partnered with Roger CPA Review,
a global leader in CPA Exam preparation, to provide students a

smooth transition from the accounting classroom to successful
completion of the CPA Exam. While many aspiring accountants
wait until they have completed their academic studies to begin
preparing for the CPA Exam, research shows that those who
become familiar with exam content earlier in the process have a
stronger chance of successfully passing the CPA Exam. Accordingly,
students using these McGraw Hill materials will have access to
sample CPA Exam Multiple-Choice questions from Roger CPA
Review, with expert-written explanations and solutions. All questions
are either directly from the AICPA or are modeled on AICPA
questions that appear in the exam. Instructors may assign the auto-
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CHAPTER 1

The Nature of Law

ssume that you have taken on a management position at MKT Corp. If MKT is to make sound business

decisions, you and your management colleagues must be aware of a broad array of legal considerations.

These may range, to use a nonexhaustive list, from issues in contract, agency, and employment law to con-
siderations suggested by tort, intellectual property, securities, and constitutional law. Sometimes, legal principles
may constrain MKT’s business decisions; at other times, the law may prove a valuable ally of MKT in the successful
operation of the firm’s business.

Of course, you and other members of the MKT management group will rely on the advice of in-house counsel
(an attorney who is an MKT employee) or of outside attorneys who are in private practice. The approach of simply
“leaving the law to the lawyers,” however, is likely to be counterproductive. It will often be up to nonlawyers such
as you to identify a potential legal issue or pitfall about which MKT needs professional guidance. If you fail to spot
the issue in a timely manner and legal problems are allowed to develop and fester, even the most skilled attorneys
may have difficulty rescuing you and the firm from the resulting predicament. If, on the other hand, your failure to
identify a legal consideration means that you do not seek advice in time to obtain an advantage that applicable law
would have provided MKT, the corporation may lose out on a beneficial opportunity. Either way—that is, whether
the relevant legal issue operates as a constraint or offers a potential advantage—you and the firm cannot afford to be
unfamiliar with the legal environment in which MKT operates.

This may sound intimidating, but it need not be. The process of acquiring a working understanding of the legal
environment of business begins simply enough with these basic questions:

* What major types of law apply to the business activities and help shape the business decisions of firms such as
MKT?

* What ways of examining and evaluating law may serve as useful perspectives from which to view the legal
environment in which MKT and other businesses operate?

* What role do courts play in making or interpreting law that applies to businesses such as MKT and to employees
of those firms, and what methods of legal reasoning do courts utilize?

* What is the relationship between legal standards of behavior and notions of ethical conduct?

@ LEARNING OBJECTIVES

After studying this chapter, you should be able to:

11 Identify the respective makers of the different types 1-3  Explain the basic differences between the

of law (constitutions, statutes, common law, and criminal law and civil law classifications.
administrative regulations and decisions). 1-4 Describe key ways in which the major schools of
1-2  Identify the type of law that takes precedence jurisprudence differ from each other.

when two types of law conflict.
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1-5 Describe the respective roles of adhering to
precedent (stare decisis) and distinguishing
precedent in case law reasoning.

1-6  Identify what courts focus on when applying the
major statutory interpretation techniques (plain
meaning, legislative purpose, legislative history,
and general public purpose).

Types and Classifications of Law
The Types of Law

Identify the respective makers of the different types of law
(constitutions, statutes, common law, and administrative

regulations and decisions).

Constitutions Constitutions, which exist at the state and
federal levels, have two general functions.! First, they set up
the structure of government for the political unit they control
(a state or the federal government). This involves creating
the branches and subdivisions of the government and stating
the powers given and denied to each. Through its separation
of powers, the U.S. Constitution establishes the Congress
and gives it power to make law in certain areas, provides for
a chief executive (the president) whose function is to execute
or enforce the laws, and helps create a federal judiciary to
interpret the laws. The U.S. Constitution also structures the
relationship between the federal government and the states.
In the process, it respects the principle of federalism by rec-
ognizing the states’ power to make law in certain areas.

The second function of constitutions is to prevent the
government from taking certain actions or passing certain
laws, sometimes even if those actions or laws would other-
wise appear to fall within the authority granted to the gov-
ernment under the first function. Constitutions do so mainly
by prohibiting government action that restricts certain indi-
vidual rights. The Bill of Rights to the U.S. Constitution is
an example. You could see the interaction of those two func-
tions, for instance, where Congress is empowered to regulate
interstate commerce but cannot do so in a way that would
abridge the First Amendment’s free speech guarantee.

Statutes Statutes are laws created by elected representa-
tives in Congress or a state legislature. They are stated in
an authoritative form in statute books or codes. As you will
see, however, their interpretation and application are often
difficult.

!Chapter 3 discusses constitutional law as it applies to government
regulation of business.

Throughout this text, you will encounter state statutes
that were originally drafted as uniform acts. Uniform acts
are model statutes drafted by private bodies of lawyers
and scholars. They do not become law until a legislature
enacts them. Their aim is to produce state-by-state uni-
formity on the subjects they address. Examples include
the Uniform Commercial Code (which deals with a wide
range of commercial law subjects), the Revised Uniform
Partnership Act, and the Revised Model Business Cor-
poration Act.

Common Law The common law (also called judge-made
law or case law) is law made and applied by judges as they
decide cases not governed by statutes or other types of law.
Although, as a general matter, common law exists only at
the state level, both state courts and federal courts become
involved in applying it. The common law originated in
medieval England and developed from the decisions of
judges in settling disputes. Over time, judges began to fol-
low the decisions of other judges in similar cases, called
precedents. This practice became formalized in the doc-
trine of stare decisis (let the decision stand). As you will
see later in the chapter, stare decisis is not completely rigid
in its requirement of adherence to precedent. It is flexible
enough to allow the common law to evolve to meet chang-
ing social conditions. The common law rules in force today,
therefore, often differ considerably from the common law
rules of earlier times.

The common law came to America with the first Eng-
lish settlers, was applied by courts during the colonial
period, and continued to be applied after the Revolution
and the adoption of the Constitution. It still governs
many cases today. For example, the rules of tort, con-
tract, and agency discussed in this text are mainly com-
mon law rules. In some instances, states have codified
(enacted into statute) some parts of the common law.
States and the federal government have also passed stat-
utes superseding the common law in certain situations.
As discussed in Chapter 9, for example, the states have
established special rules for contract cases involving
the sale of goods by enacting Article 2 of the Uniform
Commercial Code.
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This text’s torts, contracts, and agency chapters often
refer to the Restatement—or Restatement (Second) or
(Third)—rule on a particular subject. The Restatements
are collections of common law (and occasionally statu-
tory) rules covering various areas of the law. Because they
are written by the American Law Institute rather than
by courts, the Restatements are not law and do not bind
courts. However, state courts often find Restatement rules
persuasive and adopt them as common law rules within
their states. The Restatement rules usually are the rules
followed by a majority of the states. Occasionally, how-
ever, the Restatements stimulate changes in the common
law by suggesting new rules that the courts later decide
to follow.

Because the judge-made rules of common law apply
only when there is no applicable statute or other type of
law, common law fills in gaps left by other legal rules if
sound social and public policy reasons call for those gaps
to be filled. As a result, with regard to the common law,
judges sometimes serve in the unexpected role of crafting
legal rules in addition to interpreting the law.

In Price v. High Pointe Oil Company, Inc., which follows
shortly, the court surveys the relevant legal landscape and
concludes that a longstanding common law rule should
remain in effect. A later section in the chapter will focus on
the process of case law reasoning, in which courts engage
when they make and apply common law rules. That pro-
cess is exemplified by the first half of the Price opinion.

Price v. High Pointe Oil Company, Inc.

828 N.W.2d 660 (Mich. 2013)

In 2006, Beckie Price replaced the oil furnace in her house with a propane furnace. The oil furnace was removed, but the pipe that had

been used to fill the furnace with oil remained in place.

At the time the furnace was replaced, Price canceled her contract for oil refills with the predecessor of High Pointe Oil Company, the

defendant. Somehow, though, in November 2007, High Pointe mistakenly placed Price’s address back on its “keep full list.” Subsequently, a
High Pointe truck driver pumped around 400 gallons of fuel oil into Price’s basement through the oil-fill pipe before realizing the mistake.
Price’s house and her belongings were destroyed. The house was eventually torn down, the site was remediated, and a new house was built

on a different part of Price’s property. Price’s personal property was all cleaned or replaced. All of her costs related to her temporary home-

lessness were reimbursed to her, as well. Thus, she was fully compensated for all of her economic losses resulting from High Pointe’s error.

Nevertheless, Price sued High Pointe alleging a number of claims. The only of her claims to survive to trial was one focused on her

noneconomic losses—for example, pain and suffering, humiliation, embarrassment, and emotional distress. A jury found in Price’s favor

and awarded her $100,000 in damages.

High Pointe filed an appeal to the intermediate appellate court but lost. High Pointe then appealed to the Michigan Supreme Court,

excerpts of whose opinion is below.

Markman, J.
III. Analysis

The question in this case is whether noneconomic damages are
recoverable for the negligent destruction of real property. Absent
any relevant statute, the answer to that question is a matter of
common law.

A. Common Law

As this Court explained in [a prior case], the common law “is
but the accumulated expressions of the various judicial tribu-
nals in their efforts to ascertain what is right and just between
individuals in respect to private disputes[.]” The common
law, however, is not static. By its nature, it adapts to changing
circumstances. . . . The common law is always a work in progress
and typically develops incrementally, i.e., gradually evolving as
individual disputes are decided and existing common-law rules
are considered and sometimes adapted to current needs in light
of changing times and circumstances.

The common-law rule with respect to the damages recoverable
in an action alleging the negligent destruction of property was set
forth in [a 1933 case]:

If injury to property caused by negligence is permanent or irrepa-
rable, the measure of damages is the difference in its market value
before and after said injury, but if the injury is reparable, and the
expense of making repairs is less than the value of the property,
the measure of damages is the cost of making repairs.

Michigan common law has continually followed [that] rule. . . .
Accordingly, the long-held common-law rule in Michigan is that the
measure of damages for the negligent destruction of property is the
cost of replacement or repair. Because replacement and repair costs
reflect economic damages, the logical implication of this rule is that
the measure of damages excludes noneconomic damages.

Lending additional support to this conclusion is the simple
fact that, before the Court of Appeals’ opinion below, no case
ever in the history of the Michigan common law has approvingly
discussed the recovery of noneconomic damages for the negligent
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destruction of property. Indeed, no case has even broached this
issue except through the negative implication arising from limit-
ing damages for the negligent destruction or damage of property
to replacement and repair costs. . . .

Moreover, the Court of Appeals has decided two relatively recent
cases concerning injury to personal property in which noneconomic
damages were disallowed. In Koester v. VCA Animal Hospital, the
plaintiff dog owner sought noneconomic damages . . . against his
veterinarian following the death of his dog . . . . The trial court [ruled
in favor of the veterinarian], holding that “emotional damages for
the loss of a dog do not exist.” On appeal, the Court of Appeals
affirmed, noting that pets are personal property under Michigan law
and explaining that there “is no Michigan precedent that permits
the recovery of damages for emotional injuries allegedly suffered as
a consequence of property damage.”

Later, in Bernhardt v. Ingham Regional Medical Center, the
plaintiff [accidentally left] her grandmother’s 1897 wedding
ring (which was also her wedding ring) and a watch purchased
in 1980 around the time of her brother’s murder . . . in the
[hospital’s] washbasin and left the hospital. Upon realizing her
mistake, the plaintiff contacted the defendant and was advised
that she could retrieve the jewelry from hospital security. How-
ever, when she tried to retrieve the jewelry, it could not be located.
The plaintiff sued, and the defendant . . . argu[ed] that the plain-
tiff’s damages did not exceed the $25,000 [minimum amount for
a valid case in the] trial court. The plaintiff countered that her
damages exceeded that limit because the jewelry possessed great
sentimental value. The trial court granted the defendant’s motion.
On appeal, the Court of Appeals affirmed, citing Koester for the
proposition that there “is no Michigan precedent that permits the
recovery of damages for emotional injuries allegedly suffered as a
consequence of property damage”. . . . In support of its conclu-
sion, Bernhardt quoted the following language from the Restate-
ment Second of Torts:

If the subject matter cannot be replaced, however, as in the
case of a destroyed or lost family portrait, the owner will be
compensated for its special value to him, as evidenced by
the original cost, and the quality and condition at the time
of the loss. . . . In these cases, however, damages cannot be
based on sentimental value. Compensatory damages are not
given for emotional distress caused merely by the loss of the
things, except that in unusual circumstances damages may be
awarded for humiliation caused by deprivation, as when one is
deprived of essential elements of clothing.

While Koester and Bernhardt both involved negligent injury to per-
sonal property, they speak of property generally. Although the
Court of Appeals in the instant case seeks to draw distinctions
between personal and real property, neither that Court nor plain-
tiff has explained how any of those distinctions, even if they had
some pertinent foundation in the law, are relevant with regard to

the propriety of awarding noneconomic damages. In short, while
it is doubtlessly true that many people are highly emotionally
attached to their houses, many people are also highly emotionally
attached to their pets, their heirlooms, their collections, and any
number of other things. But there is no legally relevant basis that
would logically justify prohibiting the recovery of noneconomic
damages for the negligent killing of a pet or the negligent loss
of a family heirloom but allow such a recovery for the negligent
destruction of a house. Accordingly, Koester and Bernhardt under-
score [the long-standing] exclusion of noneconomic damages for
negligent injury to real and personal property.

Finally, we would be remiss if we did not address Sutter v. Biggs,
which the Court of Appeals cited as providing the “general rule” for
the recovery of damages in tort actions. Sutter stated:

The general rule, expressed in terms of damages, and long fol-
lowed in this State, is that in a tort action, the [party that
committed the tort] is liable for all injuries resulting directly
from his wrongful act, whether foreseeable or not, provided
the damages are the legal and natural consequences of the
wrongful act, and are such as, according to common experi-
ence and the usual course of events, might reasonably have
been anticipated. Remote contingent, or speculative damages
are not considered in conformity to the general rule.

Although Sutter articulates a “general rule,” it is a “general rule”
that has never been applied to allow the recovery of noneconomic
damages in a case involving only property damage, and it is a
“general rule” that must be read in light of the more narrow and
specific “general rule” [that Michigan has always followed with
regard to the noneconomic damages exclusion in cases involving
property damage].

The development of the common law frequently yields “gen-
eral rules” from which branch more specific “general rules” that
apply in limited circumstances. Where tension exists between
those rules, the more specific rule controls. . . . With respect to
this case, although Sutter articulated a general rule, [the rule
excluding noneconomic damages for property damages is] a more
specific “general rule”. . . . Accordingly, because this case involves
only property damage, the [latter] rule . . . controls.

B. Altering the Common Law

Because the Court of Appeals determined that the “general rule”
is that “in a tort action, the [party who committed the tort] is
liable for all injuries,” the Court of Appeals contended that it was
not altering the common law but, rather, “declin[ing] to extend”
to real property the personal property “exception” set forth in
Koester and Bernhardt. However, as previously mentioned, the
Court of Appeals’ opinion constitutes the first and only Michi-
gan case to support the recovery of noneconomic damages for
the negligent destruction of property. Accordingly, contrary to
the Court of Appeals’ own characterization and for the reasons
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discussed [above], the Court of Appeals’ holding represents
an alteration of the common law. With that understanding, we
address whether the common law should be altered.

“This Court is the principal steward of Michigan’s common

»

law,” . . . and it is “axiomatic that our courts have the constitu-
tional authority to change the common law in the proper case. . ..”
However, this Court has also explained that alteration of the com-
mon law should be approached cautiously with the fullest con-
sideration of public policy and should not occur through sudden
departure from longstanding legal rules. . . . Among them has
been our attempt to “avoid capricious departures from bedrock
legal rules as such tectonic shifts might produce unforeseen and
undesirable consequences.” . . . As this emphasis on incremental-
ism suggests, when it comes to alteration of the common law,
the traditional rule must prevail absent compelling reasons for
change. This approach ensures continuity and stability in the law.

With the foregoing principles in mind, we respectfully decline
to alter the common-law rule that the appropriate measure of dam-
ages for negligently damaged property is the cost of replacement or
repair. We are not oblivious to the reality that destruction of prop-
erty or property damage will often engender considerable mental
distress, and we are quite prepared to believe that the particular cir-
cumstances of the instant case were sufficient to have caused exactly
such distress. However, we are persuaded that the present rule is a
rational one and justifiable as a matter of reasonable public policy.
We recognize that might also be true of alternative rules that could
be constructed by this Court. In the final analysis, however, the ven-
erability of the present rule and the lack of any compelling argument
that would suggest its objectionableness in light of changing social
and economic circumstances weigh, in our judgment, in favor of its
retention. Because we believe the rule to be sound, if change is going
to come, it must come by legislative alteration. A number of factors
persuade us that the longstanding character of the present rule is not
simply a function of serendipity or of judicial inertia, but is reflective
of the fact that the rule serves legitimate purposes and values within
our legal system.

First, one of the most fundamental principles of our eco-
nomic system is that the market sets the price of property. This
is so even though every individual values property differently as
a function of his or her own particular preferences. . . . Second,
economic damages, unlike noneconomic damages, are easily

Equity The body of law called equity historically concerned
itself with accomplishing “rough justice” when common law
rules would produce unfair results. In medieval England,
common law rules were technical and rigid and the remedies
available in common law courts were too few. This meant that
some deserving parties could not obtain adequate relief. As

verifiable, quantifiable, and measurable. Thus, when measured
only in terms of economic damages, the value of property is eas-
ily ascertainable. . . . Third, limiting damages to the economic
value of the damaged or destroyed property limits disparities in
damage awards from case to case. Disparities in recovery are
inherent in legal matters in which the value of what is in dispute
is neither tangible nor objectively determined, but rather intan-
gible and subjectively determined. . . . Fourth, the present rule
affords some reasonable level of certainty to businesses regarding
the potential scope of their liability for accidents caused to prop-
erty resulting from their negligent conduct. [U]|nder the Court
of Appeals’ rule, those businesses that come into regular contact
with real property—contractors, repairmen, and fuel suppliers, for
example—would be exposed to the uncertainty of not knowing
whether their exposure to tort liability will be defined by a plain-
tiff who has an unusual emotional attachment to the property or
by a jury that has an unusually sympathetic opinion toward those
emotional attachments.

Once again, it is not our view that the common-law rule in
Michigan cannot be improved, or that it represents the best of
all possible rules, only that the rule is a reasonable one and has
survived for as long as it has because there is some reasonable
basis for the rule and that no compelling reasons for replacing it
have been set forth by either the Court of Appeals or plaintiff. We
therefore leave it to the Legislature, if it chooses to do so at some
future time, to more carefully balance the benefits of the current
rule with what that body might come to view as its shortcomings.

IV. Conclusion

The issue in this case is whether noneconomic damages are recov-
erable for the negligent destruction of real property. No Michigan
case has ever allowed a plaintiff to recover noneconomic dam-
ages resulting solely from the negligent destruction of property,
either real or personal. Rather, the common law of this state has
long provided that the appropriate measure of damages in cases
involving the negligent destruction of property is simply the cost
of replacement or repair of the negligently destroyed property.
We continue today to adhere to this rule and decline to alter it.
Accordingly, we reverse the judgment of the Court of Appeals
and remand this case to the trial court for entry of summary dis-
position in defendant’s favor.

a result, separate equity courts began hearing cases that the
common law courts could not resolve fairly. In these equity
courts, procedures were flexible, and rigid rules of law were
deemphasized in favor of general moral maxims.

Equity courts also provided several remedies not avail-
able in the common law courts (which generally awarded
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only money damages or the recovery of property). The
most important of these equitable remedies was—and con-
tinues to be—the injunction, a court order forbidding a party
to do some act or commanding him to perform some act.
Others include the contract remedies of specific perfor-
mance (whereby a party is ordered to perform according
to the terms of her contract), reformation (in which the
court rewrites the contract’s terms to reflect the parties’
real intentions), and rescission (a cancellation of a con-
tract and a return of the parties to their precontractual
position).

As was the common law, equity principles were brought
to the American colonies and continued to be used after
the Revolution and the adoption of the Constitution. Over
time, however, the once-sharp line between law and equity
has become blurred. Nearly all states have abolished sepa-
rate equity courts and have enabled courts to grant what-
ever relief is appropriate, whether it be the legal remedy of
money damages or one of the equitable remedies discussed
earlier. Equitable principles have been blended together
with common law rules, and some traditional equity doc-
trines have been restated as common law or statutory rules.
An example is the doctrine of unconscionability discussed
in Chapter 15.

Administrative Regulations and Decisions As Chapter
47 reveals, the administrative agencies established by Con-
gress and the state legislatures have acquired considerable
power, importance, and influence over business. A major
reason for the rise of administrative agencies was the col-
lection of social and economic problems created by the
industrialization of the United States that began late in the
19th century. Because legislatures generally lacked the time
and expertise to deal with these problems on a continu-
ing basis, the creation of specialized, expert agencies was
almost inevitable.

Administrative agencies obtain the ability to make law
through a delegation (or grant) of power from the legisla-
ture. Agencies normally are created by a statute that speci-
fies the areas in which the agency can make law and the
scope of its power in each area. Often, these statutory del-
egations are worded so broadly that the legislature has, in
effect, merely pointed to a problem and given the agency
wide-ranging powers to deal with it.

The two types of law made by administrative agen-
cies are administrative regulations and agency decisions.
As do statutes, administrative regulations appear in a
precise form in one authoritative source. They differ
from statutes, however, because the body enacting regu-
lations is not an elected body. Many agencies have an
internal courtlike structure that enables them to hear

Identify the type of law that takes precedence when two
types of law conflict.

cases arising under the statutes and regulations they
enforce. The resulting agency decisions are legally bind-
ing, though appeals to the judicial system are sometimes
allowed.

Treaties According to the U.S. Constitution, treaties
made by the president with foreign governments and
approved by two-thirds of the U.S. Senate become “the
supreme Law of the Land.” As will be seen, treaties invali-
date inconsistent state (and sometimes federal) laws.

Ordinances State governments have subordinate units
that exercise certain functions. Some of these units, such
as school districts, have limited powers. Others, such as
counties, municipalities, and townships, exercise various
governmental functions. The enactments of counties and
municipalities are called ordinances; zoning ordinances are
an example. Ordinances resemble statutes, and the tech-
niques of statutory interpretation described later in this
chapter typically are used to interpret ambiguous language
in ordinances.

Executive Orders In theory, the president or a state’s
governor is a chief executive who enforces the laws but has
no law-making powers. However, these officials sometimes
have limited power to issue laws called executive orders.
This power normally results from a legislative delegation.

Priority Rules

Because the different types of law may, from time to time,
conflict, rules for determining which type takes priority are
necessary. Here, we briefly describe the most important
such rules.

1. According to the principle of federal supremacy, the
U.S. Constitution, federal laws enacted pursuant to it,
and treaties are the supreme law of the land. This means
that federal law defeats conflicting state law.

2. Constitutions defeat other types of law within their
domain. Thus, a state constitution defeats all other state
laws inconsistent with it. The U.S. Constitution, how-
ever, defeats inconsistent laws of whatever type.

3. When a treaty conflicts with a federal statute over a
purely domestic matter, the measure that is later in time
usually prevails.

4. Within either the state or the federal domain, statutes
defeat conflicting laws that depend on a legislative
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delegation for their validity. For example, a state statute
defeats an inconsistent state administrative regulation.

5. Statutes and any laws derived from them by delegation
defeat inconsistent common law rules. Accordingly,
either a statute or an administrative regulation defeats
a conflicting common law rule.

Courts are careful to avoid finding a conflict between
the different types of law unless the conflict is clear. In
fact, one maxim of statutory interpretation (described
later in this chapter) instructs courts to choose an inter-
pretation that avoids unnecessary conflicts with other
types of law, particularly constitutions that would pre-
empt the statute. Statutes will sometimes explicitly state

the enacting legislature’s intent to displace a common
law rule. In the absence of that, though, courts will look
for significant overlap and inconsistency between a stat-
ute and a common law rule to determine that there is
a conflict for which the statute must take priority. The
following Advance Dental Care, Inc. v. SunTrust Bank
case illustrates this. Notice how the court first looks to
the statutory language for explicit instruction regarding
displacement of the common law rule. Then it considers
whether the statute and common law rule overlap, par-
ticularly whether the statute offers a sufficient remedy to
replace the common law rule. Finally, the court notes an
important inconsistency between the statute and the com-
mon law rule.

Advance Dental Care, Inc. v. SunTrust Bank
816 F. Supp. 2d 268 (D. Md. 2011)

Michelle Rampersad was an employee of Advance Dental at its dental office in Prince George’s County, Maryland. During a period

of more than three years ending in fall 2007, Rampersad took approximately 185 insurance reimbursement checks that were written

to Advance Dental and endorsed them to herself. She then took the checks to SunTrust Bank and deposited them into her personal

accounts. The checks totaled $400,954.04.

Advance Dental filed a lawsuit against SunTrust after it discovered Rampersad’s unauthorized endorsement and deposit of the checks.

The lawsuit claimed SunTrust violated two provisions of the Maryland version of the Uniform Commercial Code (UCC) dealing with

negligence and conversion. It also stated a claim of negligence pursuant to the common law of Maryland. The court had previously dis-

missed the UCC negligence claim for reasons not relevant here. In the opinion that follows, the court considers whether Advance Dental’s

common-law negligence claim has been displaced by the statutory UCC conversion claim.

Alexander Williams, Jr., U.S. District Court Judge

II1. Legal Analysis

In this case of first impression, the Court must determine whether
section 3-420 of the Maryland U.C.C. [(the U.C.C. conversion
provision)] displaces common-law negligence when a payee seeks
to recover from a depositary bank that accepted unauthorized
and fraudulently endorsed checks.

A. Availability of an Adequate U.C.C. Remedy

[Clourts have held that common-law negligence claims can pro-
ceed only in the absence of an adequate U.C.C. remedy.

In the present case, it is indisputable that Advance Dental
has an adequate U.C.C. remedy—conversion—for which Advance
Dental has already filed a claim. Therefore, in light of the over-
whelming case law, . . . [the U.C.C. conversion provision] dis-
places common-law negligence because Advance Dental has an
adequate U.C.C. remedy.

B. Indistinct Causes of Action with Conflicting Defenses

Statutory authority also emphasizes the necessity of displac-
ing common-law negligence in this case. Section 1-103(b) of

the Maryland U.C.C. establishes the U.C.C.’s position regard-
ing the survival of common-law actions alongside the U.C.C.:
“lu]nless displaced by the particular provisions of Titles 1-10
of this article, the principles of law and equity . . . shall supple-
ment its provisions. . . .” Since the U.C.C. has no express “dis-
placement” provision, the Court must determine whether [the
U.C.C. conversion provision]| is a “particular provision” that
displaces the common law.

The Court finds significant overlap between [the U.C.C.
conversion provision] and common-law negligence. [The
U.C.C. conversion provision] defines conversion as “payment
with respect to [an] instrument for a person not entitled to
enforce the instrument or receive payment.” Here, Advance
Dental alleges that SunTrust is liable in negligence for allow-
ing Rampersad to fraudulently endorse and deposit checks
made payable to Advance Dental into her personal account.
Therefore, . . . both negligence and conversion require a con-
sideration of whether there was payment over a wrongful
endorsement.

The duplicative nature of these two theories suggests the
U.C.C’s intention to create a comprehensive regulation of payment
over unauthorized or fraudulent endorsements. . . . In the presence
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of such intent, courts have preempted common-law claims. To do
otherwise would destroy the U.C.C.’s attempt to establish reliability,
uniformity, and certainty in commercial transactions.

Here, Advance Dental’s common-law negligence action has no
independent significance apart from [the U.C.C. conversion provi-
sion]. In fact, when discussing common-law negligence, Advance
Dental simply refers to the same conduct alleged in Count I (con-
version) to argue that SunTrust has breached its duty of reasonable
and ordinary care. . . . In other words, [the U.C.C. conversion pro-
vision] has effectively subsumed common-law negligence claims.

Not only is common-law negligence insufficiently distinct
from [the U.C.C. conversion provision], but the conflicting

Classifications of Law Three common classifi-
cations of law cut across the different types of law. These
classifications involve distinctions between (1) criminal
law and civil law; (2) substantive law and procedural law;
and (3) public law and private law. One type of law might
be classified in each of these ways. For example, a bur-
glary statute would be criminal, substantive, and public;
a rule of contract law would be civil, substantive, and
private.

Explain the basic differences between the criminal law
and civil law classifications.

Criminal and Civil Law Criminal law is the law under
which the government prosecutes someone for committing
a crime. It creates duties that are owed to the public as a
whole. Civil law mainly concerns obligations that private
parties owe to each other. It is the law applied when one
private party sues another. The government, however, may
also be a party to a civil case. For example, a city may sue,
or be sued by, a construction contractor. Criminal penal-
ties (e.g., imprisonment or fines) differ from civil remedies
(e.g., money damages or equitable relief). Although most
of the legal rules in this text are civil law rules, Chapter 5
deals specifically with the criminal law.

Even though the civil law and the criminal law are dis-
tinct bodies of law, the same behavior will sometimes vio-
late both. For instance, if A commits an intentional act of
physical violence on B, A may face both a criminal pros-
ecution by the state and B’s civil suit for damages.

Substantive Law and Procedural Law Substantive law
sets the rights and duties of people as they act in society.
Procedural law controls the behavior of government bod-
ies (mainly courts) as they establish and enforce rules

Describe key ways in which the major schools
of jurisprudence differ from each other.

defenses available for each cause of action are also problematic.
The U.C.C. is based on the principle of comparative negligence.
In contrast, contributory negligence remains a defense for
common-law negligence.!?! Displacement is thus required since
Maryland courts “hesitate to adopt or perpetuate a common
law rule that would be plainly inconsistent with the legislature’s
intent. . ..”

IV. Conclusion

For the foregoing reasons [and reasons not included in this
edited version of the opinion], the Court GRANTS Defendant’s
Renewed Motion to Dismiss Count III of Plaintiff’'s Complaint.

of substantive law. A statute making murder a crime, for
example, is a rule of substantive law. The rules describing
the proper conduct of a trial, however, are procedural. This
text focuses on substantive law, although Chapters 2 and 5
examine some of the procedural rules governing civil and
criminal cases.

Public and Private Law Public law concerns the pow-
ers of government and the relations between government
and private parties. Examples include constitutional law,
administrative law, and criminal law. Private law establishes
a framework of legal rules that enables parties to set the
rights and duties they owe each other. Examples include
the rules of contract, property, and agency.

Jurisprudence

The various types of law sometimes are called positive
law. Positive law comprises the rules that have been laid
down by a recognized political authority. Knowing the
types of positive law is essential to an understanding of the
American legal system and the topics discussed in this text.

*The comparative and contributory negligence defenses are discussed
in detail in Chapter 7. They address in different manners whether and
to what extent a plaintiff’s own negligence in the actions upon which
a claim is based ought to excuse the defendant from liability. Here the
defenses would be relevant in that SunTrust might argue that Advance
Dental was at fault for failing to discover and to prevent Rampersad’s
fraudulent activities on its own.
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Yet defining /aw by listing these different kinds of posi-
tive law is no more complete or accurate than defining
“automobile” by describing all the vehicles going by that
name. To define law properly, some say, we need a general
description that captures its essence.

The field known as jurisprudence seeks to provide such
a description. Over time, different schools of jurisprudence
have emerged, each with its own distinctive view of the
essence of the law.

Legal Positivism One feature common to all types
of law is their enactment by a governmental authority such
as a legislature or an administrative agency. This feature
underlies the definition of law that characterizes the school
of jurisprudence known as legal positivism. Legal positivists
define law as the command of a recognized political author-
ity. As the British political philosopher Thomas Hobbes
observed, “Law properly, is the word of him, that by right
hath command over others.”

The commands of recognized political authorities
may be good, bad, or indifferent in moral terms. To legal
positivists, such commands are valid law regardless of
their “good” or “bad” content. In other words, positivists
see legal validity and moral validity as entirely separate
questions. Some (but not all) positivists say that every
properly enacted positive law should be enforced and
obeyed, whether just or unjust. Similarly, a judge who
views the law through a positivist lens would typically try
to enforce the law as written, excluding her own moral
views from the process. Note, however, that this does not
mean that a positivist is bound to accept the law as static
or unchangeable. Rather, a positivist who was unhappy
with the law as written would point to established politi-
cal processes as the appropriate mechanism for the law
to evolve (e.g., by lobbying a legislature to amend or
repeal a statute).

Natural Law At first glance, legal positivism’s “law is
law, just or not” approach may seem to be perfect common
sense. It presents a problem, however, for it could mean
that any positive law—no matter how unjust—is valid law
and should be enforced and obeyed so long as some recog-
nized political authority enacted it. The school of jurispru-
dence known as natural law rejects the positivist separation
of law and morality.

Natural law adherents usually contend that some
higher law or set of universal moral rules binds all human
beings in all times and places. The Roman statesman Mar-
cus Cicero described natural law as “the highest reason,
implanted in nature, which commands what ought to be
done and forbids the opposite.” Because this higher law

determines what is ultimately good and ultimately bad, it
serves as a criterion for evaluating positive law. To Saint
Thomas Aquinas, for example, “every human law has just
so much of the nature of law, as it is derived from the law
of nature.” To be genuine law, in other words, positive law
must resemble the law of nature by being “good”—or at
least by not being “bad.”

Unjust positive laws, then, are not valid law under the
natural law view. As Cicero put it: “What of the many
deadly, the many pestilential statutes which are imposed
on peoples? These no more deserve to be called laws
than the rules a band of robbers might pass in their
assembly.”

An “unjust” law’s supposed invalidity does not trans-
late into a natural law defense that is recognized in court,
however. Nonetheless, judges may sometimes take natural
law-oriented views into account when interpreting the
law. As compared with positivist judges, judges influenced
by natural law ideas may be more likely to read constitu-
tional provisions broadly in order to strike down positive
laws they regard as unjust. They also may be more likely
to let morality influence their interpretation of the law.
Of course, neither judges nor natural law thinkers always
agree about what is moral and immoral—a major difficulty
for the natural law position. This difficulty allows legal
positivists to claim that only by keeping legal and moral
questions separate can we obtain stability and predictabil-
ity in the law.

American Legal Realism To some, the debate
between natural law and legal positivism may seem discon-
nected from reality. Not only is natural law unworkable,
such people might say, but sometimes positive law does
not mean much either. For example, juries sometimes pay
little attention to the legal rules that are supposed to guide
their decisions, and prosecutors have discretion concern-
ing whether to enforce criminal statutes. In some legal pro-
ceedings, moreover, the background, biases, and values of
the judge—and not the positive law—drive the result. An old
joke reminds us that justice sometimes is what the judge
ate for breakfast.

Remarks such as these typify the school of jurispru-
dence known as American legal realism. Legal realists
regard the law in the books as less important than the law
in action—the conduct of those who enforce and interpret
the positive law. American legal realism defines law as the
behavior of public officials (mainly judges) as they deal with
matters before the legal system. Because the actions of such
decision makers—and not the rules in the books—really
affect people’s lives, the realists say, this behavior is what
deserves to be called law.
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It is doubtful whether the legal realists have ever devel-
oped a common position on the relation between law and
morality or on the duty to obey positive law. They have been
quick, however, to tell judges how to behave. Many realists
feel that the modern judge should be a social engineer who
weighs all relevant values and considers social science find-
ings when deciding a case. Such a judge would make the
positive law only one factor in her decision. Because judges
inevitably base their decisions on personal considerations,
the realists assert, they should at least do this honestly and
intelligently. To promote this kind of decision making, the
realists have sometimes favored fuzzy, discretionary stan-
dards that allow judges to decide each case according to
its unique facts.

Sociological Jurisprudence Sociological
jurisprudence is a general label uniting several different
approaches that examine law within its social context. The
following quotation from Justice Oliver Wendell Holmes is
consistent with such approaches:

The life of the law has not been logic: it has been experience.
The felt necessities of the time, the prevalent moral and polit-
ical theories, intuitions of public policy, avowed or unconscious,
even the prejudices which judges share with their fellow-men,
have had a good deal more to do than the syllogism in determin-
ing the rules by which men should be governed. The law embod-
ies the story of a nation’s development through many centuries,
and it cannot be dealt with as if it contained only the axioms
and corollaries of a book of mathematics.’

Despite these approaches’ common outlook, there is
no distinctive sociological definition of law. If one were
attempted, it might go as follows: Law is a process of social
ordering reflecting society’s dominant interests and values.

Different Sociological Approaches By examining exam-
ples of sociological legal thinking, we can add substance to
the definition just offered. The “dominant interests” portion
of the definition is exemplified by the writings of Roscoe
Pound, an influential 20th-century American legal philoso-
pher. Pound developed a detailed and changing catalog of
the social interests that press on government and the legal
system and thus shape positive law. An example of the
definition’s “dominant values” component is the historical
school of jurisprudence identified with the 19th-century Ger-
man legal philosopher Friedrich Karl von Savigny. Savigny
saw law as an unplanned, almost unconscious, reflection
of the collective spirit of a particular society. In his view,

*Oliver Wendell Holmes, The Common Law (1881).

legal change could only be explained historically, as a slow
response to social change.

By emphasizing the influence of dominant social inter-
ests and values, Pound and Savigny undermine the legal
positivist view that law is nothing more than the command
of some political authority. The early 20th-century Aus-
trian legal philosopher Eugen Ehrlich went even further
in rejecting positivism. He did so by identifying two dif-
ferent “processes of social ordering” contained within our
definition of sociological jurisprudence. The first of these
is positive law. The second is the “living law,” informal
social controls such as customs, family ties, and business
practices. By regarding both as law, Ehrlich sought to dem-
onstrate that positive law is only one element within a spec-
trum of social controls.

The Implications of Sociological Jurisprudence
Because its definition of law includes social values, socio-
logical jurisprudence seems to resemble natural law. Most
sociological thinkers, however, are concerned only with the
fact that moral values influence the law, and not with the
goodness or badness of those values. Thus, it might seem
that sociological jurisprudence gives no practical advice to
those who must enforce and obey positive law.

Sociological jurisprudence has at least one practical
implication, however: a tendency to urge that the law must
change to meet changing social conditions and values. In
other words, the law should keep up with the times. Some
might stick to this view even when society’s values are
changing for the worse. To Holmes, for example, “[t]he
first requirement of a sound body of law is, that it should
correspond with the actual feelings and demands of the
community, whether right or wrong.”

Other Schools of Jurisprudence During the
past half century, legal scholars have fashioned addi-
tional ways of viewing law, explaining why legal rules are
as they are and exploring supposed needs for changes in
legal doctrines. For example, the law and economics move-
ment examines legal rules through the lens provided by
economic theory and analysis. This movement’s influ-
ence has extended beyond academic literature, with law
and economics-oriented considerations, factors, and tests
sometimes appearing in judicial opinions dealing with such
matters as contract, tort, or antitrust law.

The critical legal studies (CLS) movement regards law as
inevitably the product of political calculation (mostly of the
right-wing variety) and longstanding class biases on the part
of lawmakers, including judges. Articles published by CLS
adherents provide controversial assessments and critiques of
legal rules. Given the thrust of CLS and the view it takes of



