


Business Law Today

R o g e r  L e R oy  M i l l e r
Institute for University Studies

Arlington, Texas

Australia • Brazil • Mexico • Singapore • United Kingdom • United States

11th Edition

CO M P R E H E N S I V E  E D I T I O N

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



       This is an electronic version of the print textbook. Due to electronic rights restrictions,

some third party content may be suppressed. Editorial review has deemed that any suppressed 

content does not materially affect the overall learning experience. The publisher reserves the right 

to remove content from this title at any time if subsequent rights restrictions require it. For

valuable information on pricing, previous editions, changes to current editions, and alternate 

formats, please visit www.cengage.com/highered to search by ISBN#, author, title, or keyword for 

materials in your areas of interest.

       Important Notice: Media content referenced within the product description or the product 
text may not be available in the eBook version.

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



© 2017, 2014 Cengage Learning

ALL RIGHTS RESERVED. No part of this work covered by the copyright herein may be 

reproduced, transmitted, stored, or used in any form or by any means graphic, electronic, 

or mechanical, including but not limited to photocopying, recording, scanning, digitizing, 

taping, Web distribution, information networks, or information storage and retrieval 

systems, except as permitted under Section 107 or 108 of the 1976 United States Copyright 

Act, without the prior written permission of the publisher.

For product information and technology assistance, contact us at
Cengage Learning Customer & Sales Support,  

1-800-354-9706

For permission to use material from this text or product, 
submit all requests online at 

www.cengage.com/permissions.

Further permissions questions can be emailed to
permissionrequest@cengage.com.

Library of Congress Control Number: 2015951157

Student Edition ISBN: 978-1-305-57501-1

Cengage Learning

20 Channel Center Street

Boston, MA 02210

USA

Cengage Learning is a leading provider of customized learning solutions with employees 

residing in nearly 40 different countries and sales in more than 125 countries around the 

world. Find your local representative at www.cengage.com.

Cengage Learning products are represented in Canada by Nelson Education, Ltd.

To learn more about Cengage Learning Solutions, visit www.cengage.com

Purchase any of our products at your local college store or at our preferred online store 

www.cengagebrain.com

Printed in the United States of America

Print Number: 01          Print Year: 2015 

Business Law Today
Comprehensive Edition
11th Edition

Roger LeRoy Miller

Vice President for Social Science  

and Qualitative Business:  Erin Joyner

Product Director: Michael Worls

Senior Product Manager: Vicky True-Baker

Managing Content Developer:   

Rebecca von Gillern

Content Developer: Leah Wuchnick

Product Assistant: Ryan McAndrews

Marketing Manager: Katie Jergens

Marketing Director: Kristen Hurd

Marketing Coordinator: Christopher Walz

Production Director: Sharon Smith

Senior Content Project Manager: Ann Borman

Content Digitization Project Manager:   

Jennifer Chinn

Manufacturing Planner: Kevin Kluck

Senior Inventory Analyst: Terina Bradley

Senior IP Director: Julie Geagan-Chavez

IP Analyst: Jennifer Nonenmacher

IP Project Manager: Betsy Hathaway

Senior Art Director: Michelle Kunkler

Interior and Cover Designer: Liz Harasymczuk 

Cover Images: Gavel and scales: pixhook/iStock 

.com; Financial graphs:  isak55/ShutterStock.com; 

Financial Systems:  isak55/Shutterstock.com; 

Internet collage: Creativa Images/Shutterstock 

.com; light on modern buildings: gui jun peng/

Shutterstock.com; technology background plus 

world: watcharakun/Shutterstock.com; abstract 

digital blue with arrows: winui/Shutterstock.com. 

Design Elements: Skyline logo: happydancing, 

Shutterstock.com; Landmark feature: Yuriy 

Kulik/Shutterstock.com; Classic Case US Flag: 

STILLFX/Shutterstock.com; Beyond Our Borders: 

sebastian-julian/iStock.com; Adapting to Online: 

everything possible/Shutterstock.com; Spotlight 

Case: Kamil Krawczyk/iStock.com; Standard 

Case: Rawpixel/Shutterstock.com; Managerial 

Strategy 1: Gemenacom/Shutterstock.com and 

2: PathDoc/Shutterstock.com; Linking Business 

Law: bikeriderlondon/Shutterstock.com; Business 

Application: Konstantin Sutyagin/Shutterstock 

.com; Featured Case: Bacho/Shutterstock 

.com; Preventing Legal Disputes: JoemanjiArts/

Shutterstock.com; Ethical Issues: Gary Lanfer/

Shutterstock.com

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.

WCN: 02-200-208



Unit 1  The Legal Environment of Business 1

 1 The Legal Environment 2

 2 Constitutional Law 30

 3 Courts and Alternative Dispute Resolution 55

 4 Tort Law 89

 5 Product Liability 119

 6 Intellectual Property Rights 139

 7 Internet Law, Social Media, and Privacy 164

 8 Criminal Law and Cyber Crime 186

 9 Business Ethics 219

Unit 2  Contracts and E-Contracts 247

 10 Nature and Classification 248

 11 Agreement 266

 12 Consideration 291

 13 Capacity and Legality 305

 14 Voluntary Consent 323

 15 The Statute of Frauds—Writing Requirement 337

 16 Performance and Discharge 353

 17 Breach and Remedies 370

 18 Third Party Rights 389

 19 International Law in a Global Economy 405

Unit 3  Commercial Transactions 429

 20 The Formation of Sales and Lease Contracts 430

 21 Title and Risk of Loss 457

 22 Performance and Breach of Sales and Lease Contracts 473

 23 Negotiable Instruments 502

 24 Banking in the Digital Age 534

 25 Security Interests and Creditors’ Rights 558

 26 Bankruptcy 587

Unit 4  Agency and Employment Law 619

 27 Agency Relationships in Business 620

 28 Employment, Immigration, and Labor Law 647

 29 Employment Discrimination 676

Unit 5  Business Organizations 705

 30 Sole Proprietorships and Franchises 706

 31 All Forms of Partnership 724

 32 Limited Liability Companies and Special Business Forms 747

 33 Corporate Formation and Financing 766

 34 Corporate Directors, Officers, and Shareholders 785

 35 Corporate Mergers, Takeovers, and Termination 804

 36 Investor Protection, Insider Trading,  

and Corporate Governance 819

Unit 6  Government Regulation 849

 37 Administrative Law 850

 38 Antitrust Law and Promoting Competition 871

 39 Consumer and Environmental Law 895

 40 Liability of Accountants and Other Professionals 924

Unit 7 Property and Its Protection 949

 41 Personal Property and Bailments 950

 42 Real Property and Landlord-Tenant Law 972

 43 Insurance, Wills, and Trusts 995

APPENDICES

 A How to Brief Cases and Analyze Case Problems   A-1

 B The Constitution of the United States   A-3

 C The Uniform Commercial Code (Excerpts)   A-11

 D Answers to Issue Spotters   A-130

 E Answers to Even-Numbered  

Learning Objectives Check Questions   A-137

 F Sample Answers for  

Business Case Problems with Sample Answer   A-147

 G Case Excerpts for Case Analysis Questions   A-157

Glossary   G-1

Table of Cases   TC-1

Index   I-1

Contents in Brief

iii

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contents

UNIT 1 THE LEGAL ENVIRONMENT OF BUSINESS 1

Chapter 1

The Legal Environment 2

Business Activities and the Legal Environment 3

Sources of American Law 5

Common Law Tradition 7

▪◾ Adapting the Law to the Online Environment:  

Can New Laws Prevent People from Wearing Google Glass? 10

▪◾ Landmark in the Law: Equitable Principles and Maxims 12

Classifications of Law 13

▪◾ Beyond Our Borders: National Law Systems 14

Appendix to Chapter 1: 
Finding and Analyzing the Law  19

Chapter 2

Constitutional Law 30

The Constitutional Powers of Government 31

▪◾ Landmark in the Law: Gibbons v. Ogden (1824) 32

ClassiC Case 2.1: Heart of Atlanta Motel v. United States 33

Business and the Bill of Rights 36

▪◾ Beyond Our Borders: The Impact of  

Foreign Law on the United States Supreme Court 38

spotlight on Beer laBels:  

Case 2.2: Bad Frog Brewery, Inc. v.  

New York State Liquor Authority 40

▪◾ Adapting the Law to the Online Environment:  

Should Threats Made on Facebook  

Be Considered Free Speech? 42

Case 2.3: Holt v. Hobbs 44

Due Process and Equal Protection 45

Privacy Rights 47

▪◾ Managerial Strategy: Marriage Equality and the Constitution 48

▪◾ Business Application: Is “Pretexting” Illegal? 50

Chapter 3

Courts and Alternative Dispute Resolution 55

The Judiciary’s Role in American Government 56

Basic Judicial Requirements 56

▪◾ Landmark in the Law: Marbury v. Madison (1803) 57

spotlight on guCCi:  

Case 3.1: Gucci America, Inc. v. Wang Huoqing 62

The State and Federal Court Systems 64

▪◾ Managerial Strategy:  

Budget Cuts for State Courts Can Affect Businesses 65

▪◾ Beyond Our Borders: Islamic Law Courts Abroad and at Home 66

Following a State Court Case 69

Case 3.2: Brothers v. Winstead 72

▪◾ Adapting the Law to the Online Environment:  

Jurors’ Use of Wireless Devices and the Internet 76

Courts Online 78

Alternative Dispute Resolution 79

Case 3.3: Cruise v. Kroger Co. 82

Chapter 4

Tort Law 89

The Basis of Tort Law 89

Intentional Torts against Persons 92

▪◾ Beyond Our Borders: “Libel Tourism” 95

▪◾ Adapting the Law to the Online Environment:  

Revenge Porn and Invasion of Privacy 98

Case 4.1: Revell v. Guido 100

iv

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



iS
to

ck
Ph

ot
o.

co
m

/t
em

iz
yu

re
k

Intentional Torts against Property 102

Case 4.2: Welco Electronics, Inc. v. Mora 104

Unintentional Torts (Negligence) 106

▪◾ Landmark in the Law: Palsgraf v. Long Island Railroad Co. (1928) 109

spotlight on the seattle Mariners:  

Case 4.3: Taylor v. Baseball Club of Seattle, L.P. 110

Strict Liability 113

▪◾ Business Application:  

How Important Is Tort Liability to Business? 114

Chapter 5

Product Liability 119

Product Liability 119

▪◾ Landmark in the Law: MacPherson v. Buick Motor Co. (1916) 121

Strict Product Liability 121

spotlight on injuries froM VaCCinations:  

Case 5.1: Bruesewitz v. Wyeth, LLC  122

▪◾ Beyond Our Borders:  

Imposing Product Liability as Far Away as China 124

Case 5.2: Riley v. Ford Motor Co. 126

▪◾ Managerial Strategy: When Is a Warning Legally Bulletproof? 129

Defenses to Product Liability 130

Case 5.3: VeRost v. Mitsubishi Caterpillar Forklift America, Inc. 131

▪◾ Linking Business Law to Corporate Management:  

Quality Control 135

Chapter 6

Intellectual Property Rights 139

Trademarks 140

ClassiC Case 6.1: Coca-Cola Co. v. Koke Co. of America 140

Patents 146

Case 6.2: In re Imes 147

▪◾ Adapting the Law to the Online Environment:  

The Problem of Patent Trolls 150

Copyrights 150

Case 6.3: Inhale, Inc. v. Starbuzz Tobacco, Inc. 152

▪◾ Beyond Our Borders:  

The Resale of Textbooks Purchased Abroad 155

Trade Secrets 155

International Protections 156

▪◾ Linking Business Law to Marketing:  

Trademarks and Service Marks 160

Chapter 7

Internet Law, Social Media, and Privacy 164

Internet Law 164

spotlight on internet porn:  

Case 7.1: Hasbro, Inc. v. Internet Entertainment Group, Ltd. 168

Copyrights in Digital Information 169

▪◾ Landmark in the Law: The Digital Millennium Copyright Act 170

▪◾ Adapting the Law to the Online Environment:  

E-Mail Hacking at Sony Pictures— 

Can You Put the Cat Back into the Bag? 171

Social Media 173

Online Defamation 177

Case 7.2: Yelp, Inc. v. Hadeed Carpet Cleaning, Inc. 177

Privacy 179

▪◾ Beyond Our Borders:  

“The Right to Be Forgotten” in the European Union 179

Case 7.3: Nucci v. Target Corp. 180

Chapter 8

Criminal Law and Cyber Crime 186

Civil Law and Criminal Law 186

Criminal Liability 189

▪◾ Managerial Strategy: The Criminalization of American Business 191

Types of Crimes 192

Case 8.1: State of Minnesota v. Smith 193

vContents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Spotlight on White-Collar Crime:  

CaSe 8.2: People v. Sisuphan 196

Defenses to Criminal Liability 199

Constitutional Safeguards and Criminal Procedures 202

CaSe 8.3: State of Oklahoma v. Marcum 203

▪◾ Landmark in the Law: Miranda v. Arizona (1966) 206

Cyber Crime 209

▪◾ Beyond Our Borders: Hackers Hide in Plain Sight in Russia 211

▪◾ Adapting the Law to the Online Environment:  

Malware Is Changing the Criminal Landscape 212

▪◾ Business Application:  

Protecting Your Company  

against Hacking of Its Bank Accounts 214

Chapter 9

Business Ethics 219

Business Ethics 219

CaSe 9.1: Scott v. Carpanzano 222

CaSe 9.2: May v. Chrysler Group, LLC 224

Business Ethics and Social Media 225

Approaches to Ethical Reasoning 226

Making Ethical Business Decisions 230

CaSe 9.3: Al-Dabagh v. Case Western Reserve University 232

▪◾ Adapting the Law to the Online Environment:  

Should Employees Have a “Right of Disconnecting”? 233

Global Business Ethics 234

▪◾ Beyond Our Borders:  

Bribery and the Foreign Corrupt Practices Act 236

▪◾ Linking Business Law to Accounting and Finance:  

Managing a Company’s Reputation 237

Appendix to Chapter 9 242

Unit one—BUSineSS CaSe StUdy With diSSenting opinion:  

Central Radio Co. v. City of Norfolk, Virginia 243

Unit 2 ContraCts and E-ContraCts 247

Chapter 10

Nature and Classification 248

An Overview of Contract Law 248

CaSe 10.1: Pan Handle Realty, LLC v. Olins 250

Elements of a Contract 251

Types of Contracts 251

CaSe 10.2: Vukanovich v. Kine 254

Quasi Contracts 256

Interpretation of Contracts 258

Spotlight on ColUmBia piCtUreS:  

CaSe 10.3: Wagner v. Columbia Pictures Industries, Inc. 259

Chapter 11

Agreement 266

Agreement 266

ClaSSiC CaSe 11.1: Lucy v. Zehmer 267

Spotlight on amazon.Com:  

CaSe 11.2: Basis Technology Corp. v. Amazon.com, Inc. 270

▪◾ Adapting the Law to the Online Environment:  

Can Your E-Mails or Instant Messages Create a Valid Contract? 274

CaSe 11.3: Brown v. Lagrange Development Corp. 275

E-Contracts 277

The Uniform Electronic Transactions Act 282

▪◾ Managerial Strategy: E-Mailed Credit-Card Receipts 282

▪◾ Linking Business Law to Marketing:  

Customer Relationship Management 286

Chapter 12

Consideration 291

Elements of Consideration 291

Adequacy of Consideration 292

▪◾ Landmark in the Law: Hamer v. Sidway (1891) 293

Agreements That Lack Consideration 293

CaSe 12.1: Baugh v. Columbia Heart Clinic, P.A. 295

vi Contents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Settlement of Claims 296

spotlight on nike:  

Case 12.2: Already, LLC v. Nike, Inc. 298

Promissory Estoppel 299

Case 12.3: Harvey v. Dow 300

Chapter 13

Capacity and Legality 305

Contractual Capacity 305

Case 13.1: PAK Foods Houston, LLC v. Garcia 307

Legality 309

Case 13.2: Brown & Brown, Inc. v. Johnson 312

Case 13.3: Holmes v. Multimedia KSDK, Inc. 315

The Effect of Illegality 316

▪◾ Managerial Strategy:  

Creating Liability Waivers That Are Not Unconscionable 317

Chapter 14

Voluntary Consent 323

Mistakes 323

Case 14.1 : L&H Construction Co. v. Circle Redmont, Inc. 325

Fraudulent Misrepresentation 326

Case 14.2: Cronkelton v. Guaranteed Construction Services, LLC 329

Case 14.3: Fazio v. Cypress/GR Houston I, LP 331

▪◾ Adapting the Law to the Online Environment:  

“Catfishing”: Is That Online “Friend” for Real? 332

Undue Inf luence and Duress 332

Chapter 15

The Statute of Frauds— 
Writing Requirement 337

The Writing Requirement 337

▪◾ Beyond Our Borders:  

The Statute of Frauds and International Sales Contracts 341

Case 15.1: NYKCool A.B. v. Pacific Fruit, Inc. 342

Sufficiency of the Writing or Electronic Record 344

Case 15.2: Beneficial Homeowner Service Corp. v. Steele 345

The Parol Evidence Rule 345

Case 15.3: Frewil, LLC v. Price 347

Chapter 16

Performance and Discharge 353

Conditions of Performance 353

Case 16.1: Pack 2000, Inc. v. Cushman 355

Discharge by Performance 356

Case 16.2: Kohel v. Bergen Auto Enterprises, LLC 358

▪◾ Adapting the Law to the Online Environment:  

When Do Changes in Social Media Terms  

of Service Constitute a Breach of Contract? 360

Discharge by Agreement 361

Discharge by Operation of Law 362

Case 16.3: Kolodin v. Valenti 364

▪◾ Beyond Our Borders:  

Impossibility or Impracticability of Performance in Germany 365

iS
to

ck
Ph

ot
o.

co
m

/e
ye

sc
ar

viiContents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Delegations 395

Third Party Beneficiaries 398

▪◾ Business Application: Dealing with Third Party Rights 401

Chapter 19

International Law in a Global Economy 405
▪◾ Beyond Our Borders:  

Border Searches of Your Electronic Devices 406

International Law 406

Case 19.1: Linde v. Arab Bank, PLC 408

Doing Business Internationally 411

Regulation of Specific Business Activities 412

International Contracts 415

Case 19.2: Carlyle Investment Management, LLC v.  

Moonmouth Co. SA 416

 Payment Methods 418

U.S. Laws in a Global Context 420

spotlight on international torts:  

Case 19.3: Daimler AG v. Bauman 421

unit tWo—Business Case study With dissenting opinion:  

Braddock v. Braddock 426

Chapter 17

Breach and Remedies 370

Damages 370

Case 17.1: Hallmark Cards, Inc. v. Murley 371

▪◾ Landmark in the Law: Hadley v. Baxendale (1854) 375

spotlight on liquidated daMages:  

Case 17.2: Kent State University v. Ford 376

Equitable Remedies 377

Case 17.3: Clara Wonjung Lee, DDS, Ltd. v. Robles 378

Recovery Based on Quasi Contract 381

Contract Provisions Limiting Remedies 382

▪◾ Business Application:  

What Do You Do When You Cannot Perform? 384

Chapter 18

Third Party Rights 389

Assignments 389

Case 18.1: Hosch v. Colonial Pacific Leasing Corp. 391

Case 18.2: Bass-Fineberg Leasing, Inc. v. Modern Auto Sales, Inc. 393

spotlight on pC Magazine:  

Case 18.3: Gold v. Ziff Communications Co. 395

UNIT 3 COMMERCIAL TRANSACTIONS 429

Chapter 20

The Formation of  
Sales and Lease Contracts 430

▪◾ Landmark in the Law: The Uniform Commercial Code 431

The Scope of Articles 2 and 2A 431

Case 20.1: Nautilus Insurance Co. v. Cheran Investments, LLC 432

▪◾ Adapting the Law to the Online Environment:  

Taxing Web Purchases 434

The Formation of Sales and Lease Contracts 436

Case 20.2: C. Mahendra (N.Y.), LLC v.  

National Gold & Diamond Center, Inc. 440

ClassiC Case 20.3: Jones v. Star Credit Corp. 446

viii Contents

iS
to

ck
Ph

ot
o.

co
m

/I
S

_
im

ag
es

ou
rc

e

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Contracts for the International Sale of Goods 447

Appendix to Chapter 20: 
An Example of a Contract for the  
International Sale of Coffee 453

Chapter 21

Title and Risk of Loss 457

Identification 458

▪◾ Managerial Strategy: Commercial Use of Drones 459

Passage of Title 459

Case 21.1: United States v. 2007 Custom Motorcycle  460

spotlight on andy Warhol:  

Case 21.2: Lindholm v. Brant 463

Risk of Loss 464

Case 21.3: Person v. Bowman 464

Insurable Interest 468

▪◾ Business Application:  

Who Bears the Risk of Loss—the Seller or the Buyer? 469

Chapter 22

Performance and Breach  
of Sales and Lease Contracts 473

Performance Obligations 474

Case 22.1: Garziano v. Louisiana Log Home Co. 475

Anticipatory Repudiation 481

Remedies for Breach 482

▪◾ Beyond Our Borders:  

The CISG’s Approach to Revocation of Acceptance 488

spotlight on BaseBall Cards:  

Case 22.2: Fitl v. Strek 489

Warranties 490

ClassiC Case 22.3: Webster v. Blue Ship Tea Room, Inc. 493

Chapter 23

Negotiable Instruments 502

Types of Negotiable Instruments 502

Requirements for Negotiability 506

Case 23.1: Alpacas of America, LLC v. Groome 508

Case 23.2: Charles R. Tips Family Trust v. PB Commercial, LLC 512

Transfer of Instruments 513

▪◾ Beyond Our Borders:  

Severe Restrictions on Check Indorsements in France 514

Case 23.3: In re Bass 515

Holder in Due Course (HDC) 518

Signature and Warranty Liability 521

Defenses, Limitations, and Discharge 526

▪◾ Landmark in the Law: Federal Trade Commission Rule 433 527

Chapter 24

Banking in the Digital Age 534

Checks 534

The Bank-Customer Relationship 537

Case 24.1: Royal Arcanum Hospital Association  

of Kings County, Inc. v. Herrnkind 537

The Bank’s Duty to Honor Checks 538

Case 24.2: Michigan Basic Property Insurance  

Association v. Washington 543

The Bank’s Duty to Accept Deposits 545

Case 24.3: Shahin v. Delaware Federal Credit Union 546

▪◾ Landmark in the Law:  

Check Clearing in the 21st Century Act (Check 21) 547

Electronic Fund Transfers 549

Online Banking and E-Money 551

▪◾ Adapting the Law to the Online Environment:  

Pay with Your Smartphone 552

▪◾ Linking Business Law to Accounting and Finance:  

Banking Risks 553

Chapter 25

Security Interests and Creditors’ Rights 558

Terminology of Secured Transactions 558

Creating and Perfecting a Security Interest 559

▪◾ Adapting the Law to the Online Environment:  

Secured Transactions Online 560

Case 25.1: Royal Jewelers, Inc. v. Light 561

Scope of a Security Interest 567

Priorities, Rights, and Duties 569

Default 571

Case 25.2: Smith v. Firstbank Corp. 573

Other Laws Assisting Creditors 575

Case 25.3: HSBC Realty Credit Corp. (USA) v. O’Neill 579

ixContents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Chapter 7—Liquidation 594

Case 26.2: In re Cummings 604

Chapter 11—Reorganization 605

Bankruptcy Relief under Chapter 12 and Chapter 13 607

Case 26.3: In re Welsh 609

▪◾ Linking Business Law to Corporate Management:  

What Can You Do to Prepare for a Chapter 11 Reorganization? 612

unit three—Business Case study With dissenting opinion:  

First Bank v. Fischer & Frichtel, Inc. 616

Chapter 26

Bankruptcy 587
Mortgages 587

spotlight on foreClosures:  

Case 26.1: McLean v. JPMorgan Chase Bank, N.A. 590

Laws Assisting Debtors 591

The Bankruptcy Code 592

▪◾ Landmark in the Law:  

The Bankruptcy Abuse Prevention  

and Consumer Protection Act 593

UNIT 4 AGENCY AND EMPLOYMENT LAW 619

Chapter 27

Agency Relationships in Business 620

Agency Relationships 621

Case 27.1: Asphalt & Concrete Services, Inc. v. Perry 623

Formation of an Agency 625

Duties of Agents and Principals 627

Agent’s Authority 629

▪◾ Adapting the Law to the Online Environment:  

What Happens When an Agent Breaches  

Company Policy on the Use of Electronic Data? 631

spotlight on apparent authority of Managers:  

Case 27.2: Lundberg v. Church Farm, Inc. 632

Liability in Agency Relationships 633

Case 27.3: Stonhard, Inc. v. Blue Ridge Farms, LLC 634

▪◾ Landmark in the Law: The Doctrine of Respondeat Superior 637

▪◾ Beyond Our Borders: Islamic Law and Respondeat Superior 639

Termination of an Agency 639

▪◾ Business Application:  

How Can an Employer Use Independent Contractors? 642

Chapter 28

Employment, Immigration, and Labor Law 647

Employment at Will 647

Wages, Hours, Layoffs, and Leave 649

Case 28.1: Bailey v. TitleMax of Georgia, Inc. 651

▪◾ Beyond Our Borders: Brazil Requires Employers  

to Pay Overtime for Use of Smartphones after Work Hours 652

Case 28.2: Ballard v. Chicago Park District 654

Health, Safety, and Income Security 655

Employee Privacy Rights 659

▪◾ Adapting the Law to the Online Environment:  

Social Media in the Workplace Come of Age 660

Immigration Law 661

Labor Unions 664

Case 28.3: Services Employees International Union v.  

National Union of Healthcare Workers 666

▪◾ Managerial Strategy:  

Union Organizing Using Your Company’s E-Mail System 668

▪◾ Business Application:  

How to Develop a Policy  

on Employee Use of the Internet and Social Media 671

Chapter 29

Employment Discrimination 676

Title VII of the Civil Rights Act 676

▪◾ Adapting the Law to the Online Environment:  

Hiring Discrimination Based on Social Media Posts 680

Case 29.1: Young v. United Parcel Service, Inc. 682

x Contents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Case 29.2: Roberts v. Mike’s Trucking, Ltd. 684

Case 29.3: Morales-Cruz v. University of Puerto Rico 686

Discrimination Based on Age 688

▪◾ Beyond Our Borders: Sexual Harassment in Other Nations 688

Discrimination Based on Disability 690

Defenses to Employment Discrimination 693

Affirmative Action 695

▪◾ Linking Business Law to Corporate Management:  

Human Resource Management 697

unit four—Business Case study With dissenting opinion:  

EEOC v. Greater Baltimore Medical Center, Inc. 701

UNIT 5 BUSINESS ORGANIZATIONS 705

Chapter 30

Sole Proprietorships and Franchises 706

Sole Proprietorships 707

▪◾ Managerial Strategy:  

Cyber Thieves Empty Small-Business Owners’ Bank Accounts 707

Case 30.1: Quality Car & Truck Leasing, Inc. v. Sark 709

▪◾ Adapting the Law to the Online Environment:  

A Sole Proprietorship, Facebook Poker, and Bankruptcy 710

Franchises 710

▪◾ Beyond Our Borders: Franchising in Foreign Nations 711

The Franchise Contract 714

Franchise Termination 715

Case 30.2: Century 21 Real Estate, LLC v. All Professional Realty, Inc. 716

spotlight on holiday inns:  

Case 30.3: Holiday Inn Franchising, Inc. v.  

Hotel Associates, Inc. 718

▪◾ Business Application:  

What Problems Can a Franchisee Anticipate? 719

Chapter 31

All Forms of Partnership 724

Basic Partnership Concepts 724

Formation and Operation 727

▪◾ Beyond Our Borders: Doing Business with Foreign Partners 728

ClassiC Case 31.1: Meinhard v. Salmon 730

Dissociation and Termination 733

Case 31.2: Estate of Webster v. Thomas 735

Limited Liability Partnerships 737

Limited Partnerships 739

Case 31.3: DeWine v. Valley View Enterprises, Inc. 740

Chapter 32

Limited Liability Companies  
and Special Business Forms 747

Limited Liability Companies 747

▪◾ Landmark in the Law:  

Limited Liability Company (LLC) Statutes 748

Case 32.1: Hodge v. Strong Built International, LLC 750

▪◾ Beyond Our Borders:  

Limited Liability Companies in Other Nations 752

LLC Operation and Management 752iS
to

ck
Ph

ot
o.

co
m

/m
ar

cn
or

m
an

xiContents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



▪◾ Beyond Our Borders: Derivative Actions in Other Nations 798

Duties and Liabilities of Shareholders 798

Chapter 35

Corporate Mergers,  
Takeovers, and Termination 804

Merger, Consolidation, and Share Exchange  804

Purchase of Assets  807

CaSe 35.1: American Standard, Inc. v. OakFabco, Inc. 808

Takeovers 809

CaSe 35.2: Air Products and Chemicals, Inc. v. Airgas, Inc. 811

Corporate Termination 811

Major Business Forms Compared 813

Chapter 36

Investor Protection, Insider Trading,  
and Corporate Governance 819

▪◾ Landmark in the Law:  

The Securities and Exchange Commission 820

Securities Act of 1933 820

CaSe 36.1: Omnicare, Inc. v. Laborers District  

Council Construction Industry Pension Fund 827

Securities Exchange Act of 1934 828

ClaSSiC CaSe 36.2: Securities and Exchange  

Commission v. Texas Gulf Sulphur Co. 830

CaSe 36.3: United States v. Newton 834

State Securities Laws 836

▪◾ Beyond Our Borders: Corporate Governance in Other Nations 837

Corporate Governance 837

Unit Five—BUSineSS CaSe StUdy With diSSenting opinion:  

Notz v. Everett Smith Group, Ltd. 845

CaSe 32.2: Mekonen v. Zewdu 753

▪◾ Managerial Strategy:  

Can a Person Who Is Not a  

Member of a Protected Class Sue for Discrimination? 755

Dissociation and Dissolution of an LLC 755

CaSe 32.3: Venture Sales, LLC v. Perkins 757

Special Business Forms 758

▪◾ Business Application:  

How Do You Choose between an LLC and an LLP? 761

Chapter 33

Corporate Formation and Financing 766

Corporate Nature and Classification 766

CaSe 33.1: Drake Manufacturing Co. v. Poly�ow, Inc. 768

▪◾ Adapting the Law to the Online Environment:  

Imposing a 1930s Regulatory Law on  

Broadband Operators 770

Corporate Formation and Powers 773

Piercing the Corporate Veil 776

CaSe 33.2: Dog House Investments, LLC v. Teal Properties, Inc. 777

Corporate Financing 778

Chapter 34

Corporate Directors,  
Officers, and Shareholders 785

Directors and Officers 786

Duties and Liabilities of Directors and Officers 788

ClaSSiC CaSe 34.1: Guth v. Loft, Inc. 790

Shareholders 792

CaSe 34.2: Case v. Sink & Rise, Inc. 794

Rights of Shareholders 796

Unit 6 GovErnmEnt rEGUlation 849

Chapter 37

Administrative Law 850

Practical Significance  851

Agency Creation and Powers 851

CaSe 37.1: Loving v. Internal Revenue Service 854

xii Contents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



iS
to

ck
Ph

ot
o.

co
m

/j
sm

it
h

spotlight on fox teleVision:  

Case 37.2: Federal Communications Commission v.  

Fox Television Stations, Inc. 856

The Administrative Process 857

Case 37.3: Craker v. Drug Enforcement Administration 861

Judicial Deference to Agency Decisions 862

Public Accountability 863

▪◾ Linking Business Law to Corporate Management:  

Dealing with Administrative Law 866

Chapter 38

Antitrust Law and Promoting Competition 871
▪◾ Landmark in the Law: The Sherman Antitrust Act 872

The Sherman Antitrust Act 872

Section 1 of the Sherman Act 874

▪◾ Adapting the Law to the Online Environment:  

The Justice Department Goes after E-Book Pricing 876

Section 2 of the Sherman Act 878

Case 38.1: McWane, Inc. v. Federal Trade Commission 880

spotlight on Weyerhaeuser:  

Case 38.2: Weyerhaeuser Co. v.  

Ross-Simmons Hardwood Lumber Co. 882

The Clayton Act 883

Case 38.3: Batson v. Live Nation Entertainment, Inc. 885

Enforcement and Exemptions 887

U.S. Antitrust Laws in the Global Context 888

▪◾ Beyond Our Borders: The EU’s Lengthy Antitrust Proceedings 890

▪◾ Business Application: How Can You Avoid Antitrust Problems? 891

Chapter 39

Consumer and Environmental Law 895

Advertising, Marketing, and Sales 895

Case 39.1: POM Wonderful, LLC v. Federal Trade Commission 897

▪◾ Adapting the Law to the Online Environment:  

The FTC’s Guideline Regulating Astroturfing 899

Case 39.2: Lexmark International, Inc. v.  

Static Control Components, Inc. 900

Labeling and Packaging 902

Protection of Health and Safety 903

▪◾ Beyond Our Borders: Europe Bans Foods  

That Americans Eat 904

Credit Protection 906

Protecting the Environment 910

Air and Water Pollution 912

Case 39.3: United States v. O’Malley 914

Toxic Chemicals and Hazardous Waste 916

▪◾ Business Application:  

The Proper Approach to Using Credit  

Reporting Services 919

Chapter 40

Liability of Accountants  
and Other Professionals 924

Potential Liability to Clients 925

▪◾ Landmark in the Law:  

The SEC Adopts Global Accounting Rules 926

Case 40.1: In re B.L.H. 929

Potential Liability to Third Parties 930

Case 40.2: Perez v. Stern 933

The Sarbanes-Oxley Act 934

Potential Liability of Accountants under Securities Laws 935

spotlight on an aCCountant’s duty to CorreCt Mistakes:  

Case 40.3: Overton v. Todman & Co., CPAs 938

Potential Criminal Liability 939

Confidentiality and Privilege 940

unit six—Business Case study With dissenting opinion: 

Yates v. United States 946

xiiiContents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Unit 7 ProPErty and its ProtECtion 949

Chapter 41

Personal Property and Bailments 950

Personal Property versus Real Property 950

CaSe 41.1: Corbello v. DeVito 951

▪◾ Adapting the Law to the Online Environment:  

The Exploding World of Digital Property 953

Acquiring Ownership of Personal Property 953

ClaSSiC CaSe 41.2: In re Estate of Piper 955

Mislaid, Lost, and Abandoned Property 957

Bailments 959

CaSe 41.3: Bridge Tower Dental, P.A. v.  

Meridian Computer Center, Inc. 963

▪◾ Business Application:  

What Should You Do with Lost Property? 967

Chapter 42

Real Property and Landlord-Tenant Law 972

The Nature of Real Property 972

Ownership Interests and Leases 974

CaSe 42.1: Main Omni Realty Corp. v. Matus 976

CaSe 42.2: Baker v. Walnut Bowls, Inc. 980

Transfer of Ownership 981

Spotlight on SaleS oF haUnted hoUSeS:  

CaSe 42.3: Stambovsky v. Ackley 983

Landlord-Tenant Relationships 987

Chapter 43

Insurance, Wills, and Trusts 995

Insurance 995

CaSe 43.1: Breeden v. Buchanan 998

CaSe 43.2: Valero v. Florida Insurance Guaranty Association, Inc. 1001

Wills 1004

CaSe 43.3: In re Estate of Melton 1007

▪◾ Adapting the Law to the Online Environment:  

Social Media Estate Planning 1010

Trusts 1012

▪◾ Business Application:  

How Can You Manage Risk in Cyberspace? 1017

Unit Seven—BUSineSS CaSe StUdy With diSSenting opinion:  

Kovarik v. Kovarik 1023

APPENDICES

 A How to Brief Cases and Analyze Case Problems   A-1

 B The Constitution of the United States   A-3

 C The Uniform Commercial Code (Excerpts)   A-11

 D Answers to Issue Spotters   A-130

 E Answers to Even-Numbered  

Learning Objectives Check Questions   A-137

 F Sample Answers for  

Business Case Problems with Sample Answer   A-147

 G Case Excerpts for   

Case Analysis Questions   A-157

Glossary   G-1

Table of Cases   TC-1

Index   I-1iS
to

ck
Ph

ot
o.

co
m

/f
st

op
12

3

xiv Contents

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



T
he study of business and the legal environment has universal applicability. A student 
entering any field of business must have at least a passing understanding of business 
law in order to function in the real world. Business Law Today: Comprehensive Edition 

provides the information in an interesting and contemporary way. The Eleventh Edition 
continues its established tradition of being the most up-to-date text on the market.

Instructors have come to rely on the coverage, accuracy, and applicability of Business Law 
Today: Comprehensive Edition. This best-selling text engages your students, solidifies their 
understanding of legal concepts, and provides the best teaching tools available. I have spent 
a great deal of effort making this edition more contemporary, exciting, and visually appealing 
than ever before. Special pedagogical devices within the text focus on legal, ethical, global, 
and corporate issues, while addressing core curriculum requirements.

What’s New in the Eleventh Edition
The Eleventh Edition incorporates the latest legal developments and United States Supreme 
Court decisions. It also includes more than fifty new features and seventy new cases, hundreds 
of new numbered examples and Case Examples, new Exhibits, Learning Objectives, margin 
definitions, and Case Problems.

New Chapter on Internet Law, Social Media, and Privacy
For the Eleventh Edition, I have included an entirely new chapter (Chapter 7) entitled Internet 
Law, Social Media, and Privacy. Social media have entered the mainstream and become a 
part of everyday life for many businesspersons. Throughout the text, I recognize this trend 
by incorporating the Internet and social media as they relate to the topics under discussion.

New Features
The Eleventh Edition of Business Law Today: Comprehensive Edition is filled with exciting new 
features, including the following: 

• Twenty-three Adapting the Law to the Online Environment features examine cutting-
edge cyberlaw issues. Seventeen of these are new and cover topics such as Facebook 
poker, hacking, patent trolls, paying with smartphones, revenge porn, and social media.

• Twenty new Ethical Issues focus on the ethical aspects of a topic being discussed in 
order to emphasize that ethics is an integral part of a business law course.

• Six new Beyond Our Borders features (for a total of twenty-four) focus on the global 
legal environment and illustrate how other nations deal with specific legal concepts 
being discussed.

• A new feature entitled Managerial Strategy that focuses on the management aspects 
of business law. There are ten of these new features throughout the text, covering such 
topics as the commercial use of drones, marriage equality, and the use of company 
e-mail systems to organize a union.
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• Fourteen Business Application features and eight Linking Business Law to [one 
of the six functional fields of business] features are included at the end of selected 
chapters. The Business Application features emphasize practical considerations and offer 
checklists related to the chapter’s contents, whereas the Linking Business Law features 
underscore how the law relates to other fields of business.

• Eighteen Landmark in the Law features discuss a landmark case, statute, or other legal 
development that has had a significant effect on business law.

New Cases and Case Problems
The Eleventh Edition of Business Law Today: Comprehensive Edition has new cases and case 
problems from 2014 and 2015 in every chapter. The new cases have been carefully selected 
to illustrate important points of law and be of high interest to students and instructors. I have 
made it a point to find recent cases that enhance learning and are simple enough for business 
law students to understand.

Certain cases and case problems have been carefully chosen as good teaching cases and 
are designated as Spotlight Cases and Spotlight Case Problems. Some examples include 
Spotlight on Apple, Spotlight on Beer Labels, Spotlight on Nike, and Spotlight on the Seattle Mariners. 
Instructors will find these Spotlight decisions useful to illustrate the legal concepts under 
discussion, and students will enjoy studying these cases because they involve interesting and 
memorable facts. Other cases have been chosen as Classic Cases because they establish a legal 
precedent in the particular area of law.

Each case concludes with a question, which may be called Critical Thinking, What If the 
Facts Were Different? or Why Is This Case Important? Classic Cases conclude with an Impact of 
This Case on Today’s Law section that clarifies how the case has affected the legal environment. 
Suggested answers to all case-ending questions can be found in the Solutions Manual for this text. 

Many New Highlighted and Numbered Case Examples
Many instructors use cases and examples to illustrate how the law applies to business. For 
this edition, I have added more than one hundred new highlighted and numbered Examples, 
and more than one hundred new highlighted and consecutively numbered Case Examples. 
Examples illustrate how the law applies in a specific situation. Case Examples present the facts 
and issues of an actual case and then describe the court’s decision and rationale. The numbered 
Examples and Case Examples features are integrated throughout the text to help students better 
understand how courts apply the principles in the real world.

Critical Thinking and Legal Reasoning Elements
Critical thinking questions conclude most of the features and cases in this text. There is also a 
Debate This question at the end of each chapter that requires students to think critically about 
the rationale underlying the law on a particular topic.

Answers to all critical thinking questions, as well as to the Business Scenarios and Case 
Problems at the end of every chapter, are presented in the Solutions Manual for the text. In 
addition, the answers to one case problem in each chapter, called the Business Case Problem 
with Sample Answer, appear in Appendix F.

The chapter-ending materials also include a separate section of questions that focus on 
critical thinking and writing. This section always includes a Business Law Critical Thinking 
Group Assignment and may also include the following:

• Critical Legal Thinking questions require students to think critically about some 
aspect of the law discussed in the chapter.
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• Business Law Writing questions require students to compose a written response to a 
business-oriented critical-thinking question.

• Case Analysis Questions require students to read through a case excerpt in Appendix 
G, brief the case, and then answer a series of questions relating to the case.

Other Pedagogical Devices within Each Chapter
• Learning Objectives (questions at the beginning of each chapter and in the margin of 

the text provide a framework for the student).
• Preventing Legal Disputes (integrated text sections offer practical guidance on how 

businesspersons can avoid legal disputes and litigation in a particular area).
• Chapter Outline (an outline of the chapter’s first-level headings).
• Margin definitions.
• Highlighted and numbered Examples and Case Examples (illustrate legal principles).
• Quotations and Know This (margin features).
• Exhibits.
• Photographs (with critical thinking questions) and cartoons.

Chapter-Ending Pedagogy
• Reviewing . . . features (in every chapter).
• Debate This (a statement or question at the end of the Reviewing feature).
• Key Terms (with appropriate page references).
• Chapter Summary (in table format).
• Issue Spotters (in every chapter with answers in Appendix D).
• Learning Objectives Check (The Learning Objectives questions are presented again to 

aid students in reviewing the chapter. For this edition, answers to the even-numbered 
questions for each chapter are provided in Appendix E.)

• Business Scenarios and Case Problems (Every chapter includes a Business Case 
Problem with Sample Answer answered in Appendix F, A Question of Ethics, and a Business 
Law Critical Thinking Group Assignment. Selected chapters include a Spotlight Case 
Problem.)

Unit-Ending Pedagogy
Each of the seven units in the Eleventh Edition of Business Law Today: Comprehensive Edition 
concludes with the following features (which are answered in the Solutions Manual):

• Business Case Study with Dissenting Opinion—This feature presents a court case 
that relates to a topic covered in the unit. It opens with an introductory section, 
discusses the case background and significance, and then provides excerpts from the 
court’s majority opinion and from a dissenting opinion as well. The case study portion 
ends with Questions for Analysis—a series of questions that prompt the student to 
think critically about the legal, ethical, economic, international, or general business 
implications of the case.

• Business Scenario—This feature presents a hypothetical business situation and then 
asks a series of questions about how the law applies to various actions taken by the 
firm. To answer the questions, the student must apply the laws discussed throughout 
the unit.

• Group Project—The final portion of the unit-ending pedagogy is a Group Project 
that requires students to work together to formulate answers based on materials they 
learned in the previous chapters.
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Supplements
Business Law Today: Comprehensive Edition, Eleventh Edition, provides a substantial supple-
ments package designed to make the tasks of teaching and learning more enjoyable and effi-
cient. The following supplements are available for instructors.

MindTap Business Law for  
Business Law Today: Comprehensive Edition, Eleventh Edition
MindTap™ is a fully online, highly personalized learning experience built upon authoritative 
Cengage Learning content. By combining readings, multimedia, activities, and assessments 
into a singular Learning Path, MindTap guides students through their course with ease and 
engagement. Instructors personalize the Learning Path by customizing Cengage Learning 
resources and adding their own content via apps that integrate into the MindTap framework 
seamlessly with Learning Management Systems (LMSs).

The MindTap Business Law product provides a four-step Learning Path, Case Repository, 
Adaptive Test Prep, and an Interactive eBook designed to meet instructors’ needs while also 
allowing instructors to measure skills and outcomes with ease. Each and every item is assign-
able and gradable. This gives instructors the knowledge of class standings and concepts that 
may be difficult. Additionally, students gain knowledge about where they stand—both indi-
vidually and compared to the highest performers in class. 

Cengage Learning Testing Powered by Cognero 
Cengage Learning Testing Powered by Cognero is a flexible, online system that allows instructors 
to do the following:

• Author, edit, and manage Test Bank content from multiple Cengage Learning solutions.
• Create multiple test versions in an instant.
• Deliver tests from their Learning Management System, classroom, or wherever they want.

Start Right Away! Cengage Learning Testing Powered by Cognero works on any operating 
system or browser.

• Use your standard browser; no special installs or downloads are needed.
• Create tests from school, home, the coffee shop—anywhere with Internet access.

What Instructors Will Find

• Simplicity at every step. A desktop-inspired interface features drop-down menus and 
familiar, intuitive tools that take instructors through content creation and management 
with ease.

• Full-featured test generator. Create ideal assessments with a choice of fifteen question 
types—including true/false, multiple choice, opinion scale/Likert, and essay. Multi-
language support, an equation editor, and unlimited metadata help ensure instructor 
tests are complete and compliant.

• Cross-compatible capability. Import and export content into other systems.

xviii Preface

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



Through personalized paths of dynamic assignments and applications, MindTap is a digital learning solution  

that turns cookie cutter into cutting edge, apathy into engagement, and memorizers into higher-level thinkers.

With MindTap’s carefully curated material, you get the right content and groundbreaking tools you need. You can 

personalize every element of your course—from rearranging the Table of Contents to inserting videos, cases, and 

activities. You’ll save time and improve workflow by having everything in one place. And, with MindTap’s Progress 

App, you can monitor student progress in real time.

 Specifically for this Edition, you’ll find: 

 A pre-built learning path in MindTap that guides students through consistent learning activities to prepare,   

 engage, apply, and analyze business law content.

Turn the page to learn more about our exciting NEW Case Repository, 
Adaptive Test Prep, and the Interactive eBook.

Turn the Light ON 
with MindTap!

Worksheets - interactive online “worksheets” PREPARE 
students for class, ensuring reading and comprehension.

Brief Hypotheticals - these applications help students 
spot the issue and APPLY the law in the context of a 
short, factual scenario.

Video Activities - real-world video exercises make 
business law RELEVANT AND ENGAGING.

Case Problem Blueprints - promote deeper CRITICAL 
THINKING and legal reasoning by guiding students step 
by step through a case problem.
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Now, within MindTap, you can search a library of cases from previous editions of your favorite 

textbooks by relevant criteria and then incorporate those cases in the learning path for your students. 

This exciting repository allows you to personalize your course and truly engage students, helping 

them to reach higher levels of critical thinking.

Access Over 
900 Cases 
with our new 
Case Repository

 Easily search by topic, and then refine your search by subtopic, to find case examples  
 of a specific legal concept.

 Search by court or state to bring a local flavor or interest to your classroom.

 Enjoy over 900 cases at your fingertips. All  
 new edition omitted cases will be added every  
 year, allowing the archive to continually grow.

 Allows you to mix and match cases from  
 different textbooks. 
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MindTap’s Adaptive Test Prep helps students study for exams with unlimited practice tests, quizzes,  

and feedback aimed specifically at helping them understand the course concepts. 

Students can create an unlimited number of practice tests using similar types of questions seen on exams and test 

themselves on multiple chapters, by chapter, and by sub-topic levels. All practice test questions are book-specific and 

students receive immediate feedback with a remediation path, called My Study Plan, based on questions they miss. 

The feedback provided is available in up to three formats: 

  eBook link back to the reading  

  written remediation 

  video walk-throughs 

These resources consist of robust explanations created by some of the best business law  

educators in the country. My Study Plan also provides chapter level resources such as flashcards  

and chapter summary reviews.

Reduce  
Exam Anxiety 
with Adaptive 
Test Prep
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Turn the Light 
on Engagement 
with Interactive 
eBook Activities

An eBook environment leads to more interaction with the material and a deeper learning  

of Business Law concepts. MindTap offers interactive cases, interactive exhibits, and  

video whiteboard explanations for the business law classroom.

 Interactive Cases 

Bring cases to life with an interactive environment that pulls students into the material. Instead of reading a 

boxed case feature, these interactive cases ask questions throughout, provide detailed answers, help guide 

students to a deeper understanding of the case, and enhance their legal reasoning skills. After reading the 

case, students are asked application questions to assess their understanding at a broader level.

 Interactive Exhibits 

Select static exhibits from within the narrative are now interactive. Students can enjoy manipulating  

figures and exhibits to better solidify their understanding of key concepts in the text. These activities  

are sure to engage students in the learning process and encourage greater focus and participation.

 Video Whiteboard Explanations 

Bring key legal concepts to life, literally, with short, entertaining animations. Video whiteboard  

explanations help students remember and learn key concepts with fun, real-world examples.  

Each being 3 minutes or less, these videos are an exciting way to help students see how they’d  

encounter these concepts in their own lives or in the near future when entering the business world.
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Unit 1
The Legal Environment 

of Business

iS
to

ck
Ph

ot
o.

co
m

/D
an

B
ra

nd
en

bu
rg

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



“Laws should be like 

clothes. They should  

be made to fit the 

people they are  

meant to serve.”

Clarence Darrow
1857–1938

(American lawyer)

In the chapter-opening quotation, Clarence Darrow 
asserts that law should be created to serve the public. 
Because you are part of that public, the law is important 
to you. In particular, those entering the world of busi-
ness will find themselves subject to numerous laws and 
government regulations. A basic knowledge of these laws 
and regulations is beneficial—if not essential—to any-
one contemplating a successful career in today’s business 
environment.

Although the law has various definitions, all of them 
are based on the general observation that law consists of 
enforceable rules governing relationships among individuals and between individuals and their 
society. In some societies, these enforceable rules consist of unwritten principles of behav-
ior. In other societies, they are set forth in ancient or contemporary law codes. In the 
United States, our rules consist of written laws and court decisions created by modern 
legislative and judicial bodies. Regardless of how such rules are created, they all have one 
feature in common: they establish rights, duties, and privileges that are consistent with the val-
ues and beliefs of a society or its ruling group.

In this introductory chapter, we look first at an important question for any student 
reading this text: How do business law and the legal environment affect business decision 
making? Next, we describe the basic sources of American law, the common law tradition, 
and some schools of legal thought. We conclude the chapter with a discussion of some 
general classifications of law.

The Legal Environment
LEARNING OBJECTIVES
The five Learning Objectives below 

are designed to help improve your 

understanding of the chapter. After 

reading this chapter, you should be able 

to answer the following questions:

1. What are four primary 

sources of law in the United 

States?

2. What is the common law 

tradition?

3. What is a precedent? When 

might a court depart from 

precedent?

4. What is the difference 

between remedies at law  

and remedies in equity?

5. What are some important 

differences between civil law 

and criminal law?

CHAPTER OUTLINE
▪▪ Business Activities and 

the Legal Environment

▪▪ Sources of American Law

▪▪ Common Law Tradition

▪▪ Classifications of Law
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Law A body of enforceable rules 

governing relationships among 

individuals and between individuals 

and their society.

2

Copyright 2017 Cengage Learning. All Rights Reserved. May not be copied, scanned, or duplicated, in whole or in part. Due to electronic rights, some third party content may be suppressed from the eBook and/or eChapter(s).

Editorial review has deemed that any suppressed content does not materially affect the overall learning experience. Cengage Learning reserves the right to remove additional content at any time if subsequent rights restrictions require it.



 1–1  Business Activities and the Legal Environment
Laws and government regulations affect almost all business activities—from hiring and firing 
decisions to workplace safety, the manufacturing and marketing of products, business financ-
ing, and more. To make good business decisions, businesspersons need to understand the 
laws and regulations governing these activities.

Realize also that in today’s business world, simply being aware of what conduct can lead 
to legal liability is not enough. Businesspersons must develop critical thinking and legal rea-
soning skills so that they can evaluate how various laws might apply to a given situation and 
determine the best course of action. Businesspersons are also pressured to make ethical deci-
sions. Thus, the study of business law necessarily involves an ethical dimension.

1–1a Many Different Laws May Affect a Single Business Transaction
As you will note, each chapter in this text covers a specific area of the law and shows how 
the legal rules in that area affect business activities. Although compartmentalizing the law in 
this fashion facilitates learning, it does not indicate the extent to which many different laws 
may apply to just one transaction. Exhibit 1–1 illustrates the various areas of the law that may 
influence business decision making.

 EXAMPLE 1.1  When Mark Zuckerberg started Facebook as a Har-
vard student, he probably did not imagine all the legal challenges 
his company would face as a result of his business decisions.

•  Shortly after Facebook was launched, others claimed that 
Zuckerberg had stolen their ideas for a social networking site. 
Their claims involved alleged theft of intellectual property 
(see Chapter 6), fraudulent misrepresentation (see Chapter 
14), partnership law (see Chapter 31), and securities law (see 
Chapter 36). Facebook ultimately paid a significant amount 
($65 million) to settle those claims out of court.

•  By 2015, Facebook had been sued repeatedly for violating 
users’ privacy (such as by disseminating private information to 
third parties for commercial purposes—see Chapters 4 and 7). 
In 2012 and 2014, lawsuits were filed against Facebook for 
violating users’ privacy (and federal laws) by tracking their 
Web site usage and by scanning private messages for purposes 
of data mining and user profiling. Also in 2014, a suit was 
filed in Europe against Facebook alleging violations of EU laws 
governing privacy and data use.

•  Facebook’s business decisions have come under scrutiny by federal regulators, such as 
the Federal Trade Commission (FTC) and the Securities and Exchange Commission 
(SEC). The company settled a complaint filed by the FTC alleging that Facebook failed 
to keep “friends” lists and other user information private. n

A key to avoiding business disputes is to think ahead when starting or running a 

business or entering a contract. Learn what you can about the laws pertaining to that spe-

cific enterprise or transaction. Have some idea of the legal ramifications of your business deci-

sions, and seek the advice of a licensed attorney. When you need to choose an attorney, obtain 

recommendations from friends, relatives, or business associates who have had long-standing 

relationships with their attorneys.

Mark Zuckerberg, founder of Facebook, has faced numerous 

legal challenges. These include privacy issues and the alleged 

theft of intellectual property. Can large Internet firms 

completely avoid such legal problems?
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Liability The state of being legally 

responsible (liable) for something, 

such as a debt or obligation.
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1–1b Linking Business Law to the Six Functional Fields of Business
In all likelihood, you are taking a business law or legal environment course because you 
intend to enter the business world, though some of you may plan to become attorneys. Many 
of you are taking other business school courses and may therefore be familiar with the func-
tional fields of business listed below:

1. Corporate management.

2. Production and transportation.

3. Marketing.

4. Research and development.

5. Accounting and finance.

6. Human resource management.

One of our goals in this text is to show how legal concepts can be 
useful for managers and businesspersons, whether their activities focus 
on management, marketing, accounting, or some other field. To that end, 
numerous chapters conclude with a special feature called “Linking Business 
Law to [one of the six functional fields of business].” The link between 
business law and accounting is so significant that we discuss it in detail in 
Chapter 40.

1–1c The Role of the Law in a Small Business
Some of you may end up working in a small business or even owning and running one. The 
small business owner/operator is the most general of managers. When you seek additional 

Sales

Negotiable
Instruments

Creditors’
Rights

Intellectual
Property

E-Commerce

Product
Liability

Torts

Agency

Business
Organizations

Professional
Liability

Courts and
Court Procedures

Contracts

Business
Decision
Making

Exhibit 1–1 Areas of the Law That May Affect Business Decision Making

Why is basic knowledge of business law and the legal 

environment so important today?
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financing, you become a finance manager. When you “go over the books” with your book-
keeper, you become an accountant. When you decide on a new advertising campaign, you are 
suddenly the marketing manager. When you hire employees and determine their salaries and 
benefits, you become a human resources manager.

Just as the functional fields of business are linked to the law, so too are all of the different 
managerial roles that a small-business owner/operator must perform. Exhibit 1–2 shows some 
of the legal issues that may arise as part of the management of a small business. Large busi-
nesses face most of these issues, too.

 1–2  Sources of American Law
There are numerous sources of American law. Primary sources of law, or sources that estab-
lish the law, include the following:

Primary Source of Law A 

document that establishes the 

law on a particular issue, such 

as a constitution, a statute, an 

administrative rule, or a court 

decision.

Business Organization
What is the most appropriate business organizational form, 

and what type of personal liability does it entail?

Taxation
How will the small business be taxed, and are there ways to reduce those taxes?

Intellectual Property
Does the small business have any patents or other intellectual 

property that needs to be protected, and if so, what steps should the firm take?

Administrative Law
What types of government regulations apply to the 

business, and what must the firm do to comply with them?

Employment
Does the business need an employment manual, 

and does management have to explicitly inform employees of their rights?

Contracts, Sales, and Leases
Will the firm be regularly entering into contracts with others, 
and if so, should it hire an attorney to review those contracts?

Accounting
Do the financial statements created by an accountant need to be verified for accuracy?

Finance
What are appropriate and legal ways to raise 

additional capital so that the business can grow?

Exhibit 1–2 Linking Business Law to the Management of a Small Business
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• The U.S. Constitution and the constitutions of the various states.
• Statutory law—including laws passed by Congress, state legislatures, and local 

governing bodies.
• Regulations created by administrative agencies, such as the federal Food and Drug 

Administration.
• Case law (court decisions).

We describe each of these important primary sources of law in the following pages. (See the 
appendix at the end of this chapter for a discussion of how to find statutes, regulations, and 
case law.)

Secondary sources of law are books and articles that summarize and clarify the primary 
sources of law. Legal encyclopedias, compilations (such as Restatements of the Law, which sum-
marize court decisions on a particular topic), official comments to statutes, treatises, articles 
in law reviews published by law schools, and articles in other legal journals are examples of 
secondary sources of law. Courts often refer to secondary sources of law for guidance in inter-
preting and applying the primary sources of law discussed here.

1–2a Constitutional Law
The federal government and the states have written constitutions that set forth the general 
organization, powers, and limits of their respective governments. Constitutional law, which 
deals with the fundamental principles by which the government exercises its authority, is the 
law as expressed in these constitutions.

The U.S. Constitution is the basis of all law in the United States. It provides a framework 
for statutes and regulations, and thus is the supreme law of the land. A law in violation of the 
U.S. Constitution, if challenged, will be declared unconstitutional and will not be enforced, 
no matter what its source. Because of its paramount importance in the American legal sys-
tem, we discuss the U.S. Constitution at length in Chapter 2 and present its complete text in 
Appendix B.

The Tenth Amendment to the U.S. Constitution reserves to the states all powers not granted 
to the federal government. Each state in the union has its own constitution. Unless it conflicts 
with the U.S. Constitution or a federal law, a state constitution is supreme within that state’s 
borders.

1–2b Statutory Law
Laws enacted by legislative bodies at any level of government, such as the statutes passed by 
Congress or by state legislatures, make up the body of law generally referred to as statutory 

law. When a legislature passes a statute, that statute ultimately is included in the federal code 
of laws or the relevant state code of laws.

Whenever a particular statute is mentioned in this text, we usually provide a footnote 
showing its citation (a reference to a publication in which a legal authority—such as a statute 
or a court decision—or other source can be found). In the appendix following this chapter, 
we explain how you can use these citations to find statutory law.

Statutory law also includes local ordinances—regulations passed by municipal or county 
governing units to deal with matters not covered by federal or state law. Ordinances com-
monly have to do with city or county land use (zoning ordinances), building and safety codes, 
and other matters affecting only the local governing unit.

A federal statute, of course, applies to all states. A state statute, in contrast, applies only 
within the state’s borders. State laws thus may vary from state to state. No federal statute may 
violate the U.S. Constitution, and no state statute or local ordinance may violate the U.S. Con-
stitution or the relevant state constitution.

LEARNING OBJECTIVE 1
What are four primary sources 

of law in the United States?

Secondary Source of Law A 

publication that summarizes or 

interprets the law, such as a legal 

encyclopedia, a legal treatise, or an 

article in a law review. 

Constitutional Law The 

body of law derived from the U.S. 

Constitution and the constitutions 

of the various states.

Statutory Law The body of 

law enacted by legislative bodies 

(as opposed to constitutional law, 

administrative law, or case law).

Citation A reference to a 

publication in which a legal 

authority—such as a statute 

or a court decision—or other 

source can be found.

Ordinance A regulation enacted 

by a city or county legislative body 

that becomes part of that state’s 

statutory law.
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Uniform Laws During the 1800s, the differences among state laws frequently created dif-
ficulties for businesspersons conducting trade and commerce among the states. To counter 
these problems, a group of legal scholars and lawyers formed the National Conference of 
Commissioners on Uniform State Laws (NCCUSL, online at www.uniformlaws.org) in 
1892 to draft uniform laws (“model statutes”) for the states to consider adopting. The 
NCCUSL still exists today and continues to issue uniform laws.

Each state has the option of adopting or rejecting a uniform law. Only if a state legislature 
adopts a uniform law does that law become part of the statutory law of that state. Furthermore, a 
state legislature may choose to adopt only part of a uniform law or to rewrite the sections that 
are adopted. Hence, even though many states may have adopted a uniform law, those laws 
may not be entirely “uniform.”

The Uniform Commercial Code (UCC) One of the most important uniform acts is the Uni-
form Commercial Code (UCC), which was created through the joint efforts of the NCCUSL 
and the American Law Institute.1 The UCC was first issued in 1952 and has been adopted 
in all fifty states,2 the District of Columbia, and the Virgin Islands. 

The UCC facilitates commerce among the states by providing a uniform, yet flexible, set 
of rules governing commercial transactions. Because of its importance in the area of com-
mercial law, we cite the UCC frequently in this text. We also present excerpts of the UCC in 
Appendix C. From time to time, the NCCUSL revises the articles contained in the UCC and 
submits the revised versions to the states for adoption.

1–2c Administrative Law
Another important source of American law is administrative law, which consists of the rules, 
orders, and decisions of administrative agencies. An administrative agency is a federal, state, 
or local government agency established to perform a specific function. Rules issued by various 
administrative agencies now affect almost every aspect of a business’s operations, including 
the firm’s capital structure and financing, its hiring and firing procedures, its relations with 
employees and unions, and the way it manufactures and markets its products. Because of 
its significance and influence on businesses, we discuss administrative law in great detail in 
Chapter 37.

1–2d Case Law and Common Law Doctrines
The rules of law announced in court decisions constitute another basic source of American 
law. These rules of law include interpretations of constitutional provisions, of statutes enacted 
by legislatures, and of regulations created by administrative agencies. Today, this body of 
judge-made law is referred to as case law. Case law—the doctrines and principles announced 
in cases—governs all areas not covered by statutory law or administrative law and is part of 
our common law tradition. We look at the origins and characteristics of the common law tra-
dition in some detail in the pages that follow.

 1–3  Common Law Tradition
Because of our colonial heritage, much American law is based on the English legal system. 
Knowledge of this tradition is crucial to understanding our legal system today because judges 
in the United States still apply common law principles when deciding cases.

1. This institute was formed in the 1920s and consists of practicing attorneys, legal scholars, and judges.

2. Louisiana has adopted only Articles 1, 3, 4, 5, 7, 8, and 9.

Uniform Law A model law 

developed by the National 

Conference of Commissioners on 

Uniform State Laws for the states 

to consider enacting into statute.

Case Law The rules of law 

announced in court decisions. Case 

law interprets statutes, regulations, 

constitutional provisions, and other 

case law. 

LEARNING OBJECTIVE 2
What is the common law 

tradition?

7CHAPTER 1: The Legal Environment
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1–3a Early English Courts
After the Normans conquered England in 1066, William the Conqueror and his successors 
began the process of unifying the country under their rule. One of the means they used to do 
this was the establishment of the king’s courts, or curiae regis. Before the Norman Conquest, 
disputes had been settled according to the local legal customs and traditions in various regions 
of the country. The king’s courts sought to establish a uniform set of rules for the country as 
a whole. What evolved in these courts was the beginning of the common law—a body of 
general rules that applied throughout the entire English realm. Eventually, the common law 
tradition became part of the heritage of all nations that were once British colonies, including 
the United States.

Courts developed the common law rules from the principles underlying judges’ decisions 
in actual legal controversies. Judges attempted to be consistent, and whenever possible, they 
based their decisions on the principles suggested by earlier cases. They sought to decide sim-
ilar cases in a similar way and considered new cases with care because they knew that their 
decisions would make new law. Each interpretation became part of the law on the subject and 
served as a legal precedent—that is, a court decision that furnished an example or authority 
for deciding subsequent cases involving identical or similar legal principles or facts.

In the early years of the common law, there was no single place or publication where court 
opinions, or written decisions, could be found. Beginning in the late thirteenth and early 
fourteenth centuries, however, portions of significant decisions from each year were gathered 
together and recorded in Year Books. The Year Books were useful references for lawyers and 
judges. In the sixteenth century, the Year Books were discontinued, and other reports of cases 
became available. (See the appendix to this chapter for a discussion of how cases are reported, 
or published, in the United States today.)

1–3b Stare Decisis
The practice of deciding new cases with reference to former decisions, or precedents, even-
tually became a cornerstone of the English and U.S. judicial systems. The practice forms a 
doctrine called stare decisis3 (“to stand on decided cases”).

The Importance of Precedents in Judicial Decision Making Under the doctrine of stare 
decisis, judges are obligated to follow the precedents established within their jurisdictions. 
(The term jurisdiction refers to a geographic area in which a court or courts have the power to 
apply the law—see Chapter 3.) Once a court has set forth a principle of law as being applica-
ble to a certain set of facts, that court must apply the principle in future cases involving similar 
facts. Courts of lower rank (within the same jurisdiction) must do likewise. Thus, stare decisis 
has two aspects: 

1. A court should not overturn its own precedents unless there is a strong reason to do so.

2. Decisions made by a higher court are binding on lower courts.

Controlling precedents in a jurisdiction are referred to as binding authorities. A binding 

authority is any source of law that a court must follow when deciding a case. Binding author-
ities include constitutions, statutes, and regulations that govern the issue being decided, as 
well as court decisions that are controlling precedents within the jurisdiction. United States 
Supreme Court case decisions, no matter how old, remain controlling until they are overruled 
by a subsequent decision of the Supreme Court, by a constitutional amendment, or by con-
gressional legislation.

Stare Decisis and Legal Stability The doctrine of stare decisis helps the courts to be more 
efficient because if other courts have carefully reasoned through a similar case, their legal 

3. Pronounced stahr-ee dih-si-sis.

Common Law The body of law 

developed from custom or judicial 

decisions in English and U.S. courts, 

not attributable to a legislature.

Precedent A court decision that 

furnishes an example or authority 

for deciding subsequent cases 

involving identical or similar facts.

LEARNING OBJECTIVE 3
What is a precedent? When 

might a court depart from 

precedent?

KNOW THIS
Courts normally must follow the 

rules set forth by higher courts in 

deciding cases with similar fact 

patterns.

Stare Decisis A common law 

doctrine under which judges are 

obligated to follow the precedents 

established in prior decisions.

Binding Authority Any source 

of law that a court must follow when 

deciding a case.
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reasoning and opinions can serve as guides. Stare decisis also makes the law 
more stable and predictable. If the law on a given subject is well settled, 
someone bringing a case to court can usually rely on the court to make a 
decision based on what the law has been.

Departures from Precedent Although courts are obligated to follow prec-
edents, sometimes a court will depart from the rule of precedent. If a court 
decides that a precedent is simply incorrect or that technological or social 
changes have rendered the precedent inapplicable, the court may rule con-
trary to the precedent. Cases that overturn precedent often receive a great 
deal of publicity.

 CASE EXAMPLE 1.5  In Brown v. Board of Education of Topeka,4 the United 
States Supreme Court expressly overturned precedent when it concluded 
that separate educational facilities for whites and blacks, which had been 
upheld as constitutional in numerous previous cases,5 were inherently 
unequal. The Supreme Court’s departure from precedent in the Brown decision received a 
tremendous amount of publicity as people began to realize the ramifications of this change in 
the law. n

When There Is No Precedent At times, a case may raise issues that have not been raised 
before in that jurisdiction, so the court has no precedents on which to base its decision. Tech-
nological advances such as the one discussed in this chapter’s Adapting the Law to the Online 
Environment feature often raise new legal issues, for example.

When deciding such cases, called “cases of first impression,” courts often look at prec-
edents established in other jurisdictions for guidance. Precedents from other jurisdictions, 
because they are not binding on the court, are referred to as persuasive authorities. A court 
may also consider other factors, including legal principles and policies underlying previous 
court decisions or existing statutes, fairness, social values and customs, public policy, and data 
and concepts drawn from the social sciences.

1–3c Equitable Remedies and Courts of Equity
A remedy is the means given to a party to enforce a right or to compensate for the violation of 
a right.  EXAMPLE 1.6  Elena is injured because of Rowan’s wrongdoing. If Elena files a lawsuit 
and is successful, a court can order Rowan to compensate Elena for the harm by paying her a 
certain amount. The compensation is Elena’s remedy. n

The kinds of remedies available in the early king’s courts of England were severely restricted. 
If one person wronged another, the king’s courts could award either money or property, 
including land, as compensation. These courts became known as courts of law, and the reme-
dies were called remedies at law. Even though this system introduced uniformity in the settling 
of disputes, when a person wanted a remedy other than economic compensation, the courts 
of law could do nothing, so “no remedy, no right.”

Remedies in Equity Equity is a branch of law founded on notions of justice and fair  dealing. It 
seeks to supply a remedy when no adequate remedy at law is available. When individuals could 
not obtain an adequate remedy in a court of law, they petitioned the king for relief. Most of these 
petitions were referred to the chancellor, an adviser to the king who had the power to grant new 
and unique remedies. Eventually, formal chancery courts, or courts of equity, were established. 
The remedies granted by the chancery courts were called remedies in equity.

Plaintiffs (those bringing lawsuits) had to specify whether they were bringing an “action at 
law” or an “action in equity,” and they chose their courts accordingly.  EXAMPLE 1.7  A plaintiff 

4. 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954).

5. See Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256 (1896).

Persuasive Authority Any 

legal authority or source of law that 

a court may look to for guidance but 

need not follow when making its 

decision.

Remedy The relief given to an 

innocent party to enforce a right 

or compensate for the violation of 

a right.

Plaintiff One who initiates a 

lawsuit.

LEARNING OBJECTIVE 4
What is the difference 

between remedies at law  

and remedies in equity?

Why would this scene not have been likely before 

1954?
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might ask a court of equity to order the defendant (the person against whom a lawsuit is brought) 
to perform within the terms of a contract. A court of law could not issue such an order because 
its remedies were limited to the payment of money or property as compensation for damages.

A court of equity, however, could issue a decree for specific performance—an order to per-
form what was promised. A court of equity could also issue an injunction, directing a party 
to do or refrain from doing a particular act. In certain cases, a court of equity could allow for 

Defendant One against whom 

a lawsuit is brought or the accused 

person in a criminal proceeding.

ADAPTING THE LAW TO THE ONLINE ENVIRONMENT

Can New Laws Prevent People from  
Wearing Google Glass?

Google Glass is a wearable computer. 

Basically, it’s a Bluetooth-enabled, 

hands-free device that allows wearers to take 

photos and videos, surf the Internet, and do 

other activities through voice commands. 

For the most part, Google Glass devices have 

been sold to consumers. One result has been 

legal problems, including problems involv-

ing privacy issues, safety while driving, and 

movie pirating.

Invasion of Privacy?
Privacy advocates point out that it is much 

easier to film or photograph others secretly 

with wearable video technology than with 

cameras or even cell phones. The more 

people use wearable video technology, 

the greater the problem will become. The 

so-called sacred precincts of private life will 

increasingly be violated. This issue came up 

over a hundred years ago with the creation of 

low-cost cameras. Initially, there were wide-

spread bans on cameras at  beaches.a 

Today, numerous bars and restaurants 

are banning Google Glass. Corporations are 

concerned that employees wearing Google 

Glass can more easily photograph docu-

ments that reveal trade secrets.

What about facial recognition software 

in Google Glass? Such an application could 

allow anyone to get personal information 

about another person just by looking at the 

person through a Google Glass headset. 

Even Congress has made inquiries about this 

possibility. In response, Google announced 

that it would not allow facial recognition 

applications on Glass.

In any event, the doctrine of a reasonable 

expectation of privacy is going to be chal-

lenged because of Google Glass. If Glass is 

ubiquitous, can any of us have a reasonable 

expectation of privacy when we are in public 

places?

Driving While Watching
When a San Diego policeman pulled over a 

motorist for speeding, she was also cited for 

“driving with a monitor visible to driver.” Cal-

ifornia law prohibits in-vehicle video displays 

that are visible to the vehicles’ drivers.b The 

charge was thrown out because of a lack of 

evidence that the device was in operation at 

the time of the purported offense.

A number of states have introduced leg-

islation that would restrict the use of Google 

Glass while driving. All such legislation spec-

ifies the prohibited activity as “using” wear-

able devices, such as Google Glass. William & 

Mary law professor Adam Gershowitz argues 

that such driving bans are unenforceable. A 

police officer has no way of knowing whether 

a passing driver was using, as opposed to 

simply wearing, Google Glass.

The Pirated Movie Problem
Pirated movies offered free on the Internet 

have greatly affected revenues for movie 

production companies and movie theaters. 

Not surprisingly, movie theater owners are 

on the lookout for camouflaged, hand-held 

cameras during screenings of movies. 

When an AMC theater in Columbus, Ohio, 

noticed a customer wearing a Google Glass 

device, it contacted the Motion Picture Asso-

ciation of America (MPAA), which then con-

tacted the federal Department of Homeland 

Security. An hour into the movie, the Glass 

wearer was removed from the theater by 

Immigration and Customs Enforcement (ICE) 

officers. He was released when an officer con-

nected his Glass to a computer, which showed 

that no video of the movie had been taken.

Both the MPAA and the AMC theater 

chain stated that wearing “devices with 

recording capabilities is not appropriate 

at movie theaters.” Note, though, that any 

restrictions on Google Glass and similar 

wearable devices will be more difficult to 

enforce as more individuals use prescription 

lenses in such devices.

CRITICAL THINKING

▪▪ What benefits could wearers of Google 

Glass obtain from using facial recognition 

technology?    
a. Samuel D. Warren and Louis D. Brandeis, “The Right 

to Privacy,” Harvard Law Review 4 (December 15, 

1890): 193–220.
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Under what circumstances could a user  
of Google Glass be violating the right  

to privacy of others?

b. California Vehicle Code Section 27602.
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the rescission (cancellation) of the contract, thereby returning the parties to the positions that 
they held prior to the contract’s formation. n Equitable remedies will be discussed in greater 
detail in Unit 2.

The Merging of Law and Equity Today, in most states, the courts of law and equity have 
merged, and thus the distinction between the two courts has largely disappeared. A plaintiff 
may now request both legal and equitable remedies in the same action, and the trial court 
judge may grant either form—or both forms—of relief.

The distinction between legal and equitable remedies remains significant, however, because 
a court normally will grant an equitable remedy only when the remedy at law (monetary dam-
ages) is inadequate. To request the proper remedy, a businessperson (or her or his attorney) 
must know what remedies are available for the specific kinds of harms suffered. Exhibit 1–3 
summarizes the procedural differences (applicable in most states) between an action at law 
and an action in equity.

Equitable Principles and Maxims Over time, the courts have developed a number of 
equitable principles and maxims that provide guidance in deciding whether plaintiffs should be 
granted equitable relief. Because of their importance, both historically and in our judicial system 
today, these principles and maxims are set forth in this chapter’s Landmark in the Law feature.

1–3d Schools of Legal Thought
How judges apply the law to specific cases, including disputes relating to the business world, 
depends on their philosophical approaches to law, among other things. The study of law, often 
referred to as jurisprudence, includes learning about different schools of legal thought and 
discovering how each school’s approach to law can affect judicial decision making.

The Natural Law School Those who adhere to the natural law theory believe that a higher, 
or universal, law exists that applies to all human beings and that written laws should imitate 
these inherent principles. If a written law is unjust, then it is not a true (natural) law and need 
not be obeyed.

The natural law tradition is one of the oldest and most significant schools of jurispru-
dence. It dates back to the days of the Greek philosopher Aristotle (384–322 B.C.E.), who 
distinguished between natural law and the laws governing a particular nation. According to 
Aristotle, natural law applies universally to all humankind.

The notion that people have “natural rights” stems from the natural law tradition. Those 
who claim that certain nations, such as China and North Korea, are depriving many of their 
citizens of their human rights are implicitly appealing to a higher law that has universal 
applicability.

The question of the universality of basic human rights also comes into play in the context of 
international business operations. For instance, U.S. companies that have operations abroad 

KNOW THIS
Even though courts of law 

and equity have merged, the 

principles of equity still apply, 

and courts will not grant an 

equitable remedy unless the 

remedy at law is inadequate.

Equitable Principles and 
Maxims General propositions 

or principles of law that have to do 

with fairness (equity).

Jurisprudence The science or 

philosophy of law.

Natural Law The oldest school 

of legal thought, based on the belief 

that the legal system should reflect 

universal (“higher”) moral and 

ethical principles that are inherent 

in human nature.

Exhibit 1–3  Procedural Differences between an Action  

at Law and an Action in Equity

PROCEDURE ACTION AT LAW ACTION IN EQUITY

Initiation of lawsuit By filing a complaint By filing a petition

Decision By jury or judge By judge (no jury)

Result Judgment Decree

Remedy Monetary damages Injunction, specific performance, 

or rescission
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In medieval England, courts of equity were 

expected to use discretion in supplement-

ing the common law. Even today, when the 

same court can award both legal and equi-

table remedies, it must exercise discretion. 

Students of business law and the legal 

environment should know that courts often 

invoke equitable principles and maxims 

when making their decisions. Here are some 

of the most significant equitable principles 

and maxims:

1. Whoever seeks equity must do equity. (Any-

one who wishes to be treated fairly must 

treat others fairly.)

2. Where there is equal equity, the law must 

prevail. (The law will determine the 

outcome of a controversy in which the 

merits of both sides are equal.)

3. One seeking the aid of an equity court 

must come to the court with clean hands. 

(Plaintiffs must have acted fairly and 

honestly.)

4. Equity will not suffer a wrong to be 

without a remedy. (Equitable relief will be 

awarded when there is a right to relief 

and there is no adequate remedy at law.)

5. Equity regards substance rather than form. 

(Equity is more concerned with fairness 

and justice than with legal technicalities.)

6. Equity aids the vigilant, not those who rest 

on their rights. (Equity will not help those 

who neglect their rights for an unreason-

able period of time.)

The last maxim has come to be known as 

the equitable doctrine of laches. The doctrine 

arose to encourage people to bring lawsuits 

while the evidence was fresh. If they failed to 

do so, they would not be allowed to bring a 

lawsuit. What constitutes a reasonable time, 

of course, varies according to the circum-

stances of the case.

Time periods for different types of 

cases are now usually fixed by statutes of 

 limitations—that is, statutes that set the 

maximum time period during which a cer-

tain action can be brought. After the time 

allowed under a statute of limitations has 

expired, no action can be brought, no matter 

how strong the case was originally.

APPLICATION TO TODAY’S WORLD The 

equitable maxims listed here underlie many 

of the legal rules and principles that are com-

monly applied by the courts today—and that 

you will read about in this book. For instance, 

in the contracts materials you will read about 

the doctrine of promissory estoppel. 

  Under this doctrine, a person who has rea-

sonably and substantially relied on the promise 

of another may be able to obtain some mea-

sure of recovery, even though no enforceable 

contract exists. The court will estop (bar) the 

one making the promise from asserting the lack 

of a valid contract as a defense. The rationale 

underlying the doctrine of promissory estoppel 

is similar to that expressed in the fourth and 

fifth maxims listed.

Equitable Principles and MaximsLANDMARK IN THE LAW

often hire foreign workers as employees. Should the same laws that protect U.S. employees 
apply to these foreign employees? This question is rooted implicitly in a concept of universal 
rights that has its origins in the natural law tradition.

Legal Positivism In contrast, positive, or national, law (the written law of a given society at 
a particular point in time) applies only to the citizens of that nation or society. Those who 
adhere to legal positivism believe that there can be no higher law than a nation’s positive law. 

According to the positivist school, there is no such thing as “natural rights.” Rather, human 
rights exist solely because of laws. If the laws are not enforced, anarchy will result. Thus, 
whether a law is morally “bad” or “good” is irrelevant. The law is the law and must be obeyed 
until it is changed—in an orderly manner through a legitimate lawmaking process.

A judge with positivist leanings probably would be more inclined to defer to an existing 
law than would a judge who adheres to the natural law tradition.

The Historical School The historical school of legal thought emphasizes the evolutionary 
process of law by concentrating on the origin and history of the legal system. This school looks 
to the past to discover what the principles of contemporary law should be. The legal doctrines 
that have withstood the passage of time—those that have worked in the past—are deemed 
best suited for shaping present laws. Hence, law derives its legitimacy and authority from 
adhering to the standards that historical development has shown to be workable.

Followers of the historical school are more likely than those of other schools to adhere 
strictly to decisions made in past cases.

Legal Positivism A school 

of legal thought centered on the 

assumption that there is no law 

higher than the laws created by a 

national government. Laws must be 

obeyed, even if they are unjust, to 

prevent anarchy.

Historical School A school of 

legal thought that looks to the past 

to determine what the principles of 

contemporary law should be.
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Legal Realism In the 1920s and 1930s, a number of jurists and scholars, known as legal 
realists, rebelled against the historical approach to law. Legal realism is based on the idea that 
law is just one of many institutions in society and that it is shaped by social forces and needs. 
This school reasons that because the law is a human enterprise, judges should look beyond 
the law and take social and economic realities into account when deciding cases. 

Legal realists also believe that the law can never be applied with total uniformity. Given that 
judges are human beings with unique experiences, personalities, value systems, and intellects, 
different judges will obviously bring different reasoning processes to the same case. Female 
judges, for instance, might be more inclined than male judges to consider whether a decision 
might have a negative impact on the employment of women or minorities.

 1–4  Classifications of Law
The law may be broken down according to several classification systems. One classification 
system divides law into substantive law (all laws that define, describe, regulate, and create 
legal rights and obligations) and procedural law (all laws that establish the methods of enforc-
ing the rights established by substantive law).

 EXAMPLE 1.8  A state law that provides employees with the right to workers’ compensa-
tion benefits for any on-the-job injuries they sustain is a substantive law because it creates 
legal rights (workers’ compensation laws will be discussed in Chapter 28). Procedural laws, 
in contrast, establish the method by which an employee must notify the employer about 
an on-the-job injury, prove the injury, and periodically submit additional proof to continue 
receiving workers’ compensation benefits. Note that a law concerning workers’ compensation 
may contain both substantive and procedural provisions. n

Another classification system divides law into federal law and state law. Still another system 
distinguishes between private law (dealing with relationships between persons) and public 
law (addressing the relationship between persons and their governments). Frequently, people 
use the term cyberlaw to refer to the emerging body of law that governs transactions con-
ducted via the Internet, but cyberlaw is not really a classification of law. Rather, it is an infor-
mal term used to describe traditional legal principles that have been modified and adapted to 
fit situations that are unique to the online world. Throughout this book, you will read about 
how the law is evolving to govern specific legal issues that arise in the online context.

1–4a Civil Law and Criminal Law
Civil law spells out the rights and duties that exist between persons and between persons and 
their governments. It also specifies the relief available when a person’s rights are violated. 
Typically, in a civil case, a private party sues another private party to make sure that the other 
party complies with a duty or pays for the damage caused by the failure to comply with a duty. 
 EXAMPLE 1.9  If a seller fails to perform a contract with a buyer, the buyer may bring a lawsuit 
against the seller. The purpose of the lawsuit will be either to compel the seller to perform as 
promised or, more commonly, to obtain monetary damages for the seller’s failure to perform. n 
The government can also bring civil lawsuits against private parties in many situations.

Much of the law that we discuss in this text—including contract law and tort law—is civil 
law. Note that civil law is not the same as a civil law system. As you will read shortly, a civil law 

system is a legal system based on a written code of laws. (See this chapter’s Beyond Our Borders 
feature for a discussion of the different legal systems used in other nations.) 

Criminal law has to do with wrongs committed against society for which society demands 
redress. Criminal acts are proscribed by local, state, or federal government statutes. Thus, 
criminal defendants are prosecuted by public officials, such as a district attorney (D.A.), on 
behalf of the state, not by their victims or other private parties.

Whereas in a civil case the object is to obtain a remedy (such as monetary damages) to 
compensate the injured party, in a criminal case the object is to punish the wrongdoer in an 

Legal Realism A school of legal 

thought that holds that the law is 

only one factor to be considered 

when deciding cases and that social 

and economic circumstances should 

also be taken into account.

Substantive Law Law that 

defines, describes, regulates, and 

creates legal rights and obligations.

Procedural Law Law that 

establishes the methods of 

enforcing the rights established 

by substantive law.

Cyberlaw An informal term 

used to refer to all laws governing 

electronic communications and 

transactions, particularly those 

conducted via the Internet.

Civil Law The branch of law 

dealing with the definition and 

enforcement of all private or public 

rights, as opposed to criminal 

matters.

LEARNING OBJECTIVE 5
What are some important 

differences between civil law 

and criminal law?

Civil Law System A system of 

law derived from Roman law that is 

based on codified laws (rather than 

on case precedents).

Criminal Law The branch of law 

that defines and punishes wrongful 

actions committed against the 

public.
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attempt to deter others from similar actions. Penalties for violations of criminal statutes consist 
of fines and/or imprisonment—and, in some cases, death.

1–4b National and International Law
Although the focus of this book is U.S. business law, increasingly businesspersons in this 
country engage in transactions that extend beyond our national borders. In these situations, 

Despite their varying cultures and cus-

toms, almost all countries have laws 

governing torts, contracts, employment, 

and other areas. Two types of legal systems 

predominate around the globe today. One is 

the common law system of England and the 

United States, which we have discussed else-

where. The other system is based on Roman 

civil law, or “code law,” which relies on the 

legal principles enacted into law by a legisla-

ture or governing body.

Civil Law Systems
Although national law systems share many 

commonalities, they also have distinct dif-

ferences. In a civil law system, the primary 

source of law is a statutory code, and case 

precedents are not judicially binding, as 

they normally are in a common law system. 

Although judges in a civil law system com-

monly refer to previous decisions as sources 

of legal guidance, those decisions are not 

binding precedents (stare decisis does not 

apply).

Common Law and  
Civil Law Systems Today
Exhibit 1–4 lists some countries that follow 

either the common law system or the civil 

law system. Generally, countries that were 

once colonies of Great Britain have retained 

their English common law heritage. The civil 

law system, which is used in most conti-

nental European nations, has been retained 

in the countries that were once colonies of 

those nations. In the United States, the state 

of Louisiana, because of its historical ties to 

France, has in part a civil law system, as do 

Haiti, Québec, and Scotland.

Islamic Legal Systems
A third, less prevalent legal system is com-

mon in Islamic countries, where the law is 

often influenced by sharia, the religious law 

of Islam. Islam is both a religion and a way of 

life. Sharia is a comprehensive code of princi-

ples that governs the public and private lives 

of Islamic persons and directs many aspects 

of their day-to-day lives, including politics, 

economics, banking, business law, contract 

law, and social issues.

Although sharia affects the legal codes 

of many Muslim countries, the extent of its 

impact and its interpretation vary widely. 

In some Middle Eastern nations, aspects of 

sharia have been codified in modern legal 

codes and are enforced by national judicial 

systems.

CRITICAL THINKING

▪▪ Does the civil law system offer any 

advantages over the common law system, 

or vice versa? Explain.

National Law Systems
BEYOND OUR BORDERS

Exhibit 1–4 The Legal Systems of Selected Nations

CIVIL LAW COMMON LAW

Argentina Indonesia Australia Nigeria

Austria Iran Bangladesh Singapore

Brazil Italy Canada United Kingdom

Chile Japan Ghana United States

China Mexico India Zambia

Egypt Poland Israel

Finland South Korea Jamaica

France Sweden Kenya

Germany Tunisia Malaysia

Greece Venezuela New Zealand
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the laws of other nations or the laws governing relationships among nations may come into 
play. For this reason, those who pursue a career in business today should have an understand-
ing of the global legal environment.

National Law The law of a particular nation, such as the United States or Sweden, is national 

law. National law, of course, varies from country to country because each country’s law reflects 
the interests, customs, activities, and values that are unique to that nation’s culture. Even 
though the laws and legal systems of various countries differ substantially, broad similarities 
do exist.

International Law In contrast to national law, international law applies to more than one 
nation. International law can be defined as a body of written and unwritten laws observed by 
independent nations and governing the acts of individuals as well as governments. It is a mix-
ture of rules and constraints derived from a variety of sources, including the laws of individual 
nations, customs developed among nations, and international treaties and organizations. Each 
nation is motivated not only by the need to be the final authority over its own affairs, but also 
by the desire to benefit economically from trade and harmonious relations with other nations. 
In essence, international law is the result of centuries-old attempts to strike a balance between 
these competing needs.

The key difference between national law and international law is that government author-
ities can enforce national law. If a nation violates an international law, however, enforcement 
is up to other countries or international organizations, which may or may not choose to act. If 
persuasive tactics fail, the only option is to take coercive actions against the violating nation. 
Coercive actions range from the severance of diplomatic relations and boycotts to, as a last 
resort, war. We will examine the laws governing international business transactions in Chap-
ters 19 and 20.

National Law Law that pertains 

to a particular nation (as opposed to 

international law).

International Law The law that 

governs relations among nations.

Reviewing . . . The Legal Environment

Suppose that the California legislature passes a law that severely restricts carbon dioxide emissions of 

automobiles in that state. A group of automobile manufacturers files a suit against the state of Califor-

nia to prevent enforcement of the law. The automakers claim that a federal law already sets fuel econ-

omy standards nationwide and that these standards are essentially the same as carbon dioxide emission 

standards. According to the automobile manufacturers, it is unfair to allow California to impose more 

stringent regulations than those set by the federal law. Using the information presented in the chapter, 

answer the following questions.

1. Who are the parties (the plaintiffs and the defendant) in this lawsuit?

2. Are the plaintiffs seeking a legal remedy or an equitable remedy? Why?

3. What is the primary source of the law that is at issue here?

4. Read through the appendix that follows this chapter, and then answer the following question: Where 

would you look to find the relevant California and federal laws?

DEBATE THIS

▪▪ Under the doctrine of stare decisis, courts are obligated to follow the precedents established in their 

jurisdiction unless there is a compelling reason not to do so. Should U.S. courts continue to adhere 

to this common law principle, given that our government now regulates so many areas by statute?
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Chapter Summary: The Legal Environment
Sources of  
American Law

1. Constitutional law—The law as expressed in the U.S. Constitution and the various state constitutions. The U.S. Constitu-

tion is the supreme law of the land. State constitutions are supreme within state borders to the extent that they do not 

violate the U.S. Constitution or a federal law.

2. Statutory law—Laws or ordinances created by federal, state, and local legislatures and governing bodies. None of these 

laws can violate the U.S. Constitution or the relevant state constitutions. Uniform laws, when adopted by a state legis-

lature, become statutory law in that state.

3. Administrative law—The rules, orders, and decisions of federal or state government administrative agencies. 

4. Case law and common law doctrines—Judge-made law, including interpretations of constitutional provisions, of statutes 

enacted by legislatures, and of regulations created by administrative agencies. The common law—the doctrines and 

principles embodied in case law—governs all areas not covered by statutory law or administrative law.

Common Law 
Tradition

1. Common law—Law that originated in medieval England with the creation of the king’s courts, or curiae regis, and the 

development of a body of rules that were common to (or applied in) all regions of the country.

2. Stare decisis—A doctrine under which judges “stand on decided cases”—or follow the rule of precedent—in deciding 

cases. Stare decisis is the cornerstone of the common law tradition.

3. Remedies—A remedy is the means by which a court enforces a right or compensates for a violation of a right. Courts 

typically grant legal remedies (monetary damages) but may also grant equitable remedies (specific performance, 

injunction, or rescission) when the legal remedy is inadequate or unavailable.

4. Schools of legal thought—Judges’ decision making is influenced by their philosophy of law. The following are four 

important schools of legal thought, or legal philosophies:

a. Natural law tradition—One of the oldest and most significant schools of legal thought. Those who believe in natural 

law hold that there is a universal law applicable to all human beings and that this law is of a higher order than posi-

tive, or conventional, law.

b. Legal positivism—A school of legal thought centered on the assumption that there is no law higher than the laws 

created by the government. Laws must be obeyed, even if they are unjust, to prevent anarchy.

c. Historical school—A school of legal thought that stresses the evolutionary nature of law and looks to doctrines that 

have withstood the passage of time for guidance in shaping present laws.

d. Legal realism—A school of legal thought that generally advocates a less abstract and more realistic approach to the 

law. This approach takes into account customary practices and the circumstances in which transactions take place.

Classifications  
of Law

The law may be broken down according to several classification systems, such as substantive or procedural law, federal 

or state law, and private or public law. Two broad classifications are civil and criminal law, and national and international 

law. Cyberlaw is not really a classification of law but a term that refers to the growing body of case and statutory law that 

applies to Internet transactions.

Key Terms
binding authority 8

case law 7

citation 6

civil law 13

civil law system 13

common law 8

concurring opinion 25

constitutional law 6

criminal law 13

cyberlaw 13

defendant 10

dissenting opinion 26

equitable principles and maxims 11

historical school 12

international law 15

jurisprudence 11

law 2

legal positivism 12

legal realism 13

liability 3

majority opinion 25

national law 15

natural law 11

ordinance 6

per curiam opinion 26

persuasive authority 9

plaintiff 9

plurality opinion 26

precedent 8

primary source of law 5

procedural law 13

remedy 9

secondary source of law 6

stare decisis 8

statutory law 6

substantive law 13

uniform law 7
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Issue Spotters
1. The First Amendment to the U.S. Constitution provides protection for the free exercise of religion. A state legislature enacts a law 

that outlaws all religions that do not derive from the Judeo-Christian tradition. Is this law valid within that state? Why or why not? 

(See Sources of American Law.) 

2. Under what circumstances might a judge rely on case law to determine the intent and purpose of a statute? (See Sources of Amer-

ican Law.)

—Check your answers to the Issue Spotters against the answers provided in Appendix D at the end of this text.

Learning Objectives Check
1. What are four primary sources of law in the United States?

2. What is the common law tradition?

3. What is a precedent? When might a court depart from precedent?

4. What is the difference between remedies at law and remedies in equity?

5. What are some important differences between civil law and criminal law?

—Answers to the even-numbered Learning Objectives Check questions can be found in Appendix E at the end of this text.

Business Scenarios and Case Problems
1–1. Binding versus Persuasive Authority. A county court in 

Illinois is deciding a case involving an issue that has never been 

addressed before in that state’s courts. The Iowa Supreme Court, 

however, recently decided a case involving a very similar fact pat-

tern. Is the Illinois court obligated to follow the Iowa Supreme 

Court’s decision on the issue? If the United States Supreme Court 

had decided a similar case, would that decision be binding on the 

Illinois court? Explain. (See Common Law Tradition.) 

1–2. Remedies. Arthur Rabe is suing Xavier Sanchez for breach-

ing a contract in which Sanchez promised to sell Rabe a Van 

Gogh painting for $150,000. (See Common Law Tradition.) 

1. In this lawsuit, who is the plaintiff, and who is the defendant?

2. If Rabe wants Sanchez to perform the contract as promised, 

what remedy should Rabe seek?

3. Suppose that Rabe wants to cancel the contract because 

Sanchez fraudulently misrepresented the painting as an 

original Van Gogh when in fact it is a copy. In this situation, 

what remedy should Rabe seek?

4. Will the remedy Rabe seeks in either situation be a remedy 

at law or a remedy in equity?

5. Suppose that the court finds in Rabe’s favor and grants one 

of these remedies. Sanchez then appeals the decision to a 

higher court. Read through the subsection entitled “Par-

ties to Lawsuits” in the appendix following this chapter. On 

appeal, which party in the Rabe-Sanchez case will be the 

appellant (or petitioner), and which party will be the appel-

lee (or respondent)?  

1–3. Philosophy of Law. After World War II ended in 1945, 

an international tribunal of judges convened at Nuremberg, 

Germany. The judges convicted several Nazi war criminals 

of “crimes against humanity.” Assuming that the Nazis who 

were convicted had not disobeyed any law of their country 

and had merely been following their government’s (Hitler’s) 

orders, what law had they violated? Explain. (See Common Law 

Tradition.) 

1–4. Spotlight on AOL—Common Law. AOL, LLC, mistakenly 

made public the personal information of 650,000 of its 

members. The members filed a suit, alleging violations of 

California law. AOL asked the court to dismiss the suit on 

the basis of a “forum-selection” clause in its member agree-

ment that designates Virginia courts as the place where mem-

ber disputes will be tried. Under a decision of the United States 

Supreme Court, a forum-selection clause is unenforceable “if 

enforcement would contravene a strong public policy of the 

forum in which suit is brought.” California has declared in other 

cases that the AOL clause contravenes a strong public policy. If 

the court applies the doctrine of stare decisis, will it dismiss the 

suit? Explain. [Doe 1 v. AOL, LLC, 552 F.3d 1077 (9th Cir. 2009)] 

(See Common Law Tradition.) 

1–5. Business Case Problem with Sample Answer—Law 

around the World. Karen Goldberg’s husband was 

killed in a terrorist bombing in Israel. She filed a suit in a 

U.S. federal court against UBS AG, a Switzerland-based 

global financial services company. She claimed that UBS aided 
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in her husband’s killing because it provided services to the ter-

rorists. UBS argued that the case should be transferred to 

another country. Like many nations, the United States has a 

common law system. Other nations have civil law systems. 

What are the key differences between these systems? [Gold-

berg v. UBS AG, 690 F.Supp.2d 92 (E.D.N.Y. 2010)] (See Classifi-

cations of Law.) 

—For a sample answer to Problem 1–5, go to Appendix F at 

the end of this text.

1–6. Reading Citations. Assume that you want to read the 

court’s entire opinion in the case of Baker v. Premo, 268 Or.App. 

406, 342 P.3d 142 (2015). Read the section entitled “Finding 

Case Law” in the appendix that follows this chapter, and then 

explain specifically where you would find the court’s opinion. 

(See Finding Case Law.) 

1–7. A Question of Ethics—Stare Decisis. On July 5, 1884, 

Dudley, Stephens, and Brooks—“all able-bodied English 

seamen”—and a teenage English boy were cast adrift in a 

lifeboat following a storm at sea. They had no water with 

them in the boat, and all they had for sustenance were two 

one-pound tins of turnips. On July 24, Dudley proposed that 

one of the four in the lifeboat be sacrificed to save the others. 

Stephens agreed with Dudley, but Brooks refused to consent—

and the boy was never asked for his opinion. On July 25, Dudley 

killed the boy, and the three men then fed on the boy’s body 

and blood. Four days later, the men were rescued by a passing 

vessel. They were taken to England and tried for the murder of 

the boy. If the men had not fed on the boy’s body, they would 

probably have died of starvation within the four-day period. 

The boy, who was in a much weaker condition, would likely 

have died before the rest. [Regina v. Dudley and Stephens, 14 

Q.B.D. (Queen’s Bench Division, England) 273 (1884)] (See 

Common Law Tradition.) 

1. The basic question in this case is whether the survivors 

should be subject to penalties under English criminal law, 

given the men’s unusual circumstances. You be the judge 

and decide the issue. Give the reasons for your decision.

2. Should judges ever have the power to look beyond the writ-

ten “letter of the law” in making their decisions? Why or 

why not?

Critical Thinking and Writing Assignments
1–8. Business Law Writing. John’s company is involved in a 

lawsuit with a customer, Beth. John argues that for fifty 

years higher courts in that state have decided cases 

involving circumstances similar to his case in a way that 

indicates he can expect a ruling in his company’s favor. Write at 

least one paragraph discussing whether this is a valid argu-

ment. Write another paragraph discussing whether the judge in 

this case must rule as those other judges did, and why. (See 

Common Law Tradition.) 

1–9. Business Law Critical Thinking Group Assignment—

Court Opinions. Read through the subsection entitled 

“Decisions and Opinions” in the appendix following this 

chapter. (See Reading and Understanding Case Law.) 

1. One group will explain the difference between a concurring 

opinion and a majority opinion.

2. Another group will outline the difference between a concur-

ring opinion and a dissenting opinion.

3. A third group will explain why judges and justices write con-

curring and dissenting opinions, given that these opinions 

will not affect the outcome of the case at hand, which has 

already been decided by majority vote.
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Appendix to Chapter 1

Finding and Analyzing the Law
This text includes numerous references, or citations, to primary sources of law—federal and 
state statutes, the U.S. Constitution and state constitutions, regulations issued by administrative 
agencies, and court cases. A citation identifies the publication in which a legal authority—such 
as a statute or court decision—can be found. In this appendix, we explain how you can use cita-
tions to find primary sources of law. Note that in addition to being published in sets of books, as 
described next, most federal and state laws and case decisions are available online.

Finding Statutory and Administrative Law
When Congress passes laws, they are collected in a publication titled United States Statutes at 
Large. When state legislatures pass laws, they are collected in similar state publications. Most 
frequently, however, laws are referred to in their codified form—that is, the form in which they 
appear in the federal and state codes. In these codes, laws are compiled by subject.

United States Code
The United States Code (U.S.C.) arranges all existing federal laws of a public and permanent 
nature by subject. Each of the fifty subjects into which the U.S.C. arranges the laws is given 
a title and a title number. For example, laws relating to commerce and trade are collected in 
“Title 15, Commerce and Trade.” Titles are subdivided by sections.

A citation to the U.S.C. includes title and section numbers. Thus, a reference to “15 U.S.C. 
Section 1” means that the statute can be found in Section 1 of Title 15. (“Section” may be 
designated by the symbol §, and “Sections” by §§.) In addition to the print publication of the 
U.S.C., the federal government also provides a searchable online database of the United States 
Code at www.gpo.gov (click on “Libraries” and then “Core Documents of Our Democracy” to 
find the United States Code).

Commercial publications of these laws are available and are widely used. For example, 
Thomson Reuters publishes the United States Code Annotated (U.S.C.A.). The U.S.C.A. contains 
the complete text of laws included in the U.S.C., notes of court decisions that interpret and 
apply specific sections of the statutes, and the text of presidential proclamations and executive 
orders. The U.S.C.A. also includes research aids, such as cross-references to related statutes, 
historical notes, and other references. A citation to the U.S.C.A. is similar to a citation to the 
U.S.C.: “15 U.S.C.A. Section 1.”

State Codes
State codes follow the U.S.C. pattern of arranging laws by subject. The state codes may be 
called codes, revisions, compilations, consolidations, general statutes, or statutes, depending 
on the state.

In some codes, subjects are designated by number. In others, they are designated by name. 
For example, “13 Pennsylvania Consolidated Statutes Section 1101” means that the statute 
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can be found in Title 13, Section 1101, of the Pennsylvania code. “California Commercial 
Code Section 1101” means the statute can be found in Section 1101 under the subject head-
ing “Commercial Code” of the California code. Abbreviations may be used. For example, “13 
Pennsylvania Consolidated Statutes Section 1101” may be abbreviated “13 Pa. C.S. § 1101,” 
and “California Commercial Code Section 1101” may be abbreviated “Cal. Com. Code § 1101.”

Administrative Rules
Rules and regulations adopted by federal administrative agencies are initially published in the 
Federal Register, a daily publication of the U.S. government. Later, they are incorporated into 
the Code of Federal Regulations (C.F.R.).

Like the U.S.C., the C.F.R. is divided into fifty titles. Rules within each title are assigned 
section numbers. A full citation to the C.F.R. includes title and section numbers. For exam-
ple, a reference to “17 C.F.R. Section 230.504” means that the rule can be found in Section 
230.504 of Title 17.

Finding Case Law
Before discussing the case reporting system, we need to look briefly at the court system. There 
are two types of courts in the United States: federal courts and state courts.

Both the federal and state court systems consist of several levels, or tiers, of courts. Trial 
courts, in which evidence is presented and testimony is given, are on the bottom tier (which 
also includes lower courts handling specialized issues). Decisions from a trial court can be 
appealed to a higher court, which commonly is an intermediate court of appeals, or an appellate 
court. Decisions from these intermediate courts of appeals may be appealed to an even higher 
court, such as a state supreme court or the United States Supreme Court.

State Court Decisions
Most state trial court decisions are not published (except in New York and a few other states, 
which publish selected trial court opinions). Decisions from state trial courts are typically filed 
in the office of the clerk of the court, where the decisions are available for public inspection. 
(Increasingly, they can be found online as well.)

Written decisions of the appellate, or reviewing, courts, however, are published and dis-
tributed (in print and online). As you will note, most of the state court cases presented in 
this book are from state appellate courts. The reported appellate decisions are published in 
volumes called reports or reporters, which are numbered consecutively. State appellate court 
decisions are found in the state reporters of that particular state. Official reports are published 
by the state, whereas unofficial reports are published by nongovernment entities.

Regional Reporters State court opinions appear in regional units of West’s National Reporter 
System, published by Thomson Reuters. Most lawyers and libraries have these reporters because 
they report cases more quickly and are distributed more widely than the state-published 
reports. In fact, many states have eliminated their own reporters in favor of West’s National 
Reporter System. 

The National Reporter System divides the states into the following geographic areas: Atlan-
tic (A., A.2d, or A.3d), North Eastern (N.E. or N.E.2d), North Western (N.W. or N.W.2d), Pacific 
(P., P.2d, or P.3d), South Eastern (S.E. or S.E.2d), South Western (S.W., S.W.2d, or S.W.3d), and 
Southern (So., So.2d, or So.3d). (The 2d and 3d in the abbreviations refer to Second Series and 
Third Series, respectively.) The states included in each of these regional divisions are indicated 
in Exhibit 1A–1, which illustrates West’s National Reporter System.
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Exhibit 1A–1 West’s National Reporter System—Regional/Federal

Coverage

Connecticut, Delaware, District of Columbia, Maine, Maryland, 

New Hampshire, New Jersey, Pennsylvania, Rhode Island, and Vermont.

Illinois, Indiana, Massachusetts, New York, and Ohio.

Iowa, Michigan, Minnesota, Nebraska, North Dakota, South Dakota, and 

Wisconsin.

Alaska, Arizona, California, Colorado, Hawaii, Idaho, Kansas, Montana, 

Nevada, New Mexico, Oklahoma, Oregon, Utah, Washington, and Wyoming.

Georgia, North Carolina, South Carolina, Virginia, and West Virginia.

Arkansas, Kentucky, Missouri, Tennessee, and Texas.

Alabama, Florida, Louisiana, and Mississippi.

U.S. Circuit Courts from 1880 to 1912; U.S. Commerce Court from 1911 to 

1913; U.S. District Courts from 1880 to 1932; U.S. Court of Claims (now called 

U.S. Court of Federal Claims) from 1929 to 1932 and since 1960; U.S. Courts 

of Appeals since 1891; U.S. Court of Customs and Patent Appeals since 1929; 

U.S. Emergency Court of Appeals since 1943.

U.S. Court of Claims from 1932 to 1960; U.S. District Courts since 1932; 

U.S. Customs Court since 1956.

U.S. District Courts involving the Federal Rules of Civil Procedure since 1939

and Federal Rules of Criminal Procedure since 1946.

United States Supreme Court since the October term of 1882.

Bankruptcy decisions of U.S. Bankruptcy Courts, U.S. District Courts, U.S. 

Courts of Appeals, and the United States Supreme Court.

U.S. Court of Military Appeals and Courts of Military Review for the Army, 

Navy, Air Force, and Coast Guard.

1885

1885

1879

1883

1887

1886

1887

1880

1932

1939

1882

1980

1978

Atlantic Reporter (A., A.2d, or A.3d)

North Eastern Reporter (N.E. or N.E.2d)

North Western Reporter (N.W. or N.W.2d)

Pacific Reporter (P., P.2d, or P.3d)

South Eastern Reporter (S.E. or S.E.2d)

South Western Reporter (S.W., S.W.2d, or 

S.W.3d)

Southern Reporter (So., So.2d, or So.3d)

Federal Reporters

Federal Reporter (F., F.2d, or F.3d)

Federal Supplement (F.Supp., F.Supp.2d,

or F.Supp.3d) 

   

Federal Rules Decisions (F.R.D.)

Supreme Court Reporter (S.Ct.)

Bankruptcy Reporter (Bankr.)

Military Justice Reporter (M.J.)

Regional Reporters
Coverage
Beginning

TENN.

VT.

ALASKA

HAWAII

WASH.

OREGON

CALIF.

NEVADA

IDAHO

MONTANA

WYOMING

UTAH

ARIZONA
N. MEXICO

COLORADO

NEBR.

S. DAK.

N. DAK.

KANSAS

OKLA.

TEXAS

ARK.

MO.

IOWA

MINN.

WIS.

ILL. IND.

MICH.

OHIO

KY.

MISS. ALA.

LA.

GA.

FLA.

S. CAR.

N. CAR.

VA.
W.VA.

PA.

N.Y.

ME.

DEL.

MD.

N.J.

CONN.

R.I.

MASS.

N.H.

Pacific

North Western

South Western

North Eastern

Atlantic

South Eastern

Southern

NATIONAL REPORTER SYSTEM MAP
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Case Citations After appellate decisions have been published, they are normally referred to 
(cited) by the name of the case and the volume, name, and page number of the reporter(s) 
in which the opinion can be found. The citation first lists information from the state’s official 
reporter (if different from West’s National Reporter System), then the National Reporter, and 
then any other selected reporter. (Citing a reporter by volume number, name, and page num-
ber, in that order, is common to all citations.) When more than one reporter is cited for the 
same case, each reference is called a parallel citation. 

Note that some states have adopted a “public domain citation system” that uses a somewhat 
different format for the citation. For example, in Ohio, an Ohio court decision might be desig-
nated “2015-Ohio-620,” meaning that the decision was the 620th decision issued by the Ohio 
Supreme Court in 2015. Parallel citations to the Ohio Appellate Court Reporter and the North 
Eastern Reporter are included after the public domain citation.

Consider the following citation: Brody v. Brody, 315 Conn. 300, 105 A.3d 887 (2015). 
We see that the opinion in this case can be found in Volume 315 of the official Connecticut 
Reports, on page 300. The parallel citation is to Volume 105 of the Atlantic Reporter, Third 
Series, page 887.

When we present opinions in this text (starting in Chapter 2), in addition to the reporter, 
we give the name of the court hearing the case and the year of the court’s decision. Sample 
citations to state court decisions are listed and explained in Exhibit 1A–2.

Federal Court Decisions
Federal district (trial) court decisions are published unofficially in the Federal Supplement 
(F.Supp., F.Supp.2d, or F.Supp.3d), and opinions from the circuit courts of appeals (federal 
reviewing courts) are reported unofficially in the Federal Reporter (F., F.2d, or F.3d). Cases 
concerning federal bankruptcy law are published unofficially in West’s Bankruptcy Reporter 
(Bankr. or B.R.).

The official edition of United States Supreme Court decisions is the United States Reports 
(U.S.), which is published by the federal government. Unofficial editions of Supreme Court 
cases include West’s Supreme Court Reporter (S.Ct.) and the Lawyers’ Edition of the Supreme 
Court Reports (L.Ed. or L.Ed.2d). Sample citations for federal court decisions are also listed 
and explained in Exhibit 1A–2.

Unpublished Opinions
Many court opinions that are not yet published or that are not intended for publication can 
be accessed through Westlaw® (abbreviated in citations as “WL”), an online legal database. 
When no citation to a published reporter is available for cases cited in this text, we give the 
WL citation (such as 2015 WL 687700, which means it was case number 687700 decided in 
the year 2015).

Sometimes, both in this text and in other legal sources, you will see blanks left in a citation. 
This occurs when the decision will be published, but the particular volume number or page 
number is not yet available.

Old Cases
On a few occasions, this text cites opinions from old, classic cases dating to the nineteenth 
century or earlier. Some of these cases are from the English courts. The citations to these cases 
may not conform to the descriptions given above.
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Exhibit 1A–2 How to Read Citations

STATE COURTS

290 Neb. 167, 859 N.W.2d 537 (2015)a  

233 Cal.App.4th 1285, 183 Cal.Rptr.3d 427 (2015) 

124 A.D.3d 536, 998 N.Y.S.2d 628 (2015) 

330 Ga.App. 583, 767 S.E.2d 517 (2015) 

___ U.S. ___,  135 S.Ct. 785,   190 L.Ed.2d 656 (2015) 

FEDERAL COURTS

a.  The case names have been deleted from these citations to emphasize the publications. It should be kept in mind, however, that the name of a case 

 is as important as the specific page numbers in the volumes in which it is found. If a citation is incorrect, the correct citation may be found in a 

 publication’s index of case names. In addition to providing a check on errors in citations, the date of a case is important because the value of a recent 

 case as an authority is likely to be greater than that of older cases from the same court.

N.W. is the abbreviation for the publication of state court decisions 

rendered in the North Western Reporter of West’s National Reporter System. 

2d indicates that this case was included in the Second Series of that 

reporter. 

Neb. is an abbreviation for Nebraska Reports, Nebraska’s official reports of the 

decisions of its highest court, the Nebraska Supreme Court.

A.D. is the abbreviation for Appellate Division, which hears appeals from the New York 

Supreme Court—the state’s general trial court. The New York Court of Appeals is the 

state’s highest court, analogous to other states’ supreme courts.

Ga.App. is the abbreviation for Georgia Appeals Reports, Georgia’s official reports of the 

decisions of its court of appeals. 

L.Ed. is an abbreviation for Lawyers’ Edition of the Supreme 

Court Reports, an unofficial edition of decisions of the 

United States Supreme Court.

S.Ct. is the abbreviation for West’s unofficial reports—titled Supreme 

Court Reporter—of decisions of the United States Supreme Court.

U.S. is the abbreviation for United States Reports, the official edition of the 

decisions of the United States Supreme Court. The blank lines in this citation

(or any other citation) indicate that the appropriate volume of the case reporter 

has not yet been published and no page number is available.      

N.Y.S. is the abbreviation for the unofficial reports—titled New York 

Supplement—of the decisions of New York courts.

Cal.Rptr. is the abbreviation for the unofficial reports—titled California Reporter—

of the decisions of California courts. 

Continues
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Exhibit 1A–2 How to Read Citations

FEDERAL COURTS (Continued)

STATUTORY AND OTHER CITATIONS

775 F.3d 1172 (9th Cir. 2015) 

___ F.Supp.3d ___ (N.D.Cal. 2015)  

18 U.S.C. Section 1961(1)(A)

UCC 2–206(1)(b)

Restatement (Third) of Torts, Section 6

17 C.F.R. Section 230.505

9th Cir. is an abbreviation denoting that this case was decided in the

U.S. Court of Appeals for the Ninth Circuit.

N.D.Cal. is an abbreviation indicating that the U.S. District Court for the

Northern District of California decided this case.

U.S.C. denotes United States Code, the codification of United States

Statutes at Large. The number 18 refers to the statute’s U.S.C. title number

and 1961 to its section number within that title. The number 1 in parentheses 

refers to a subsection within the section, and the letter A in parentheses 

to a subsection within the subsection.

UCC is an abbreviation for Uniform Commercial Code. The first number 2 is

a reference to an article of the UCC, and 206 to a section within that article.

The number 1 in parentheses refers to a subsection within the section, and 

the letter b in parentheses to a subsection within the subsection.

Restatement (Third) of Torts refers to the third edition of the American

Law Institute’s Restatement of the Law of Torts. The number 6 refers to a

specific section.

C.F.R. is an abbreviation for Code of Federal Regulations, a compilation of

federal administrative regulations. The number 17 designates the regulation’s 

title number, and 230.505 designates a specific section within that title.

WESTLAW® CITATIONSb

2015 WL 358246

WL is an abbreviation for Westlaw. The number 2015 is the year of the document that can be found with this citation in the 
Westlaw database. The number 358246 is a number assigned to a specific document. A higher number indicates that a document 
was added to the Westlaw database later in the year. 

b. Many court decisions that are not yet published or that are not intended for publication can be accessed through Westlaw, an online legal database.
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Reading and Understanding Case Law
The cases in this text have been condensed from the full text of the courts’ opinions and para-
phrased by the authors. For those wishing to review court cases for future research projects 
or to gain additional legal information, the following sections will provide useful insights into 
how to read and understand case law.

Case Titles and Terminology
The title of a case, such as Adams v. Jones, indicates the names of the parties to the lawsuit. The 
v. in the case title stands for versus, which means “against.” In the trial court, Adams was the 
plaintiff—the person who filed the suit. Jones was the defendant.

If the case is appealed, however, the appellate court will sometimes place the name of the 
party appealing the decision first, so the case may be called Jones v. Adams. Because some 
reviewing courts retain the trial court order of names, it is often impossible to distinguish the 
plaintiff from the defendant in the title of a reported appellate court decision. You must care-
fully read the facts of each case to identify the parties.

The following terms and phrases are frequently encountered in court opinions and legal 
publications. Because it is important to understand what these terms and phrases mean, we 
define and discuss them here.

Parties to Lawsuits As mentioned, the party initiating a lawsuit is referred to as the plaintiff 
or petitioner, depending on the nature of the action, and the party against whom a lawsuit is 
brought is the defendant or respondent. Lawsuits frequently involve more than one plaintiff 
and/or defendant. 

When a case is appealed from the original court or jurisdiction to another court or jurisdic-
tion, the party appealing the case is called the appellant. The appellee is the party against whom 
the appeal is taken. (In some appellate courts, the party appealing a case is referred to as the 
petitioner, and the party against whom the suit is brought or appealed is called the respondent.)

Judges and Justices The terms judge and justice are usually synonymous and are used to 
refer to the judges in various courts. All members of the United States Supreme Court, for 
example, are referred to as justices. Justice is the formal title usually given to judges of appel-
late courts, although this is not always the case. In New York, a justice is a judge of the trial 
court (which is called the Supreme Court), and a member of the Court of Appeals (the state’s 
highest court) is called a judge. The term justice is commonly abbreviated to J., and justices to 
JJ. A Supreme Court case might refer to Justice Sotomayor as Sotomayor, J., or to Chief Justice 
Roberts as Roberts, C.J.

Decisions and Opinions Most decisions reached by reviewing, or appellate, courts are 
explained in written opinions. The opinion contains the court’s reasons for its decision, the 
rules of law that apply, and the judgment. You may encounter several types of opinions as you 
read appellate cases, including the following:

• When all the judges (or justices) agree, a unanimous opinion is written for the entire court.
• When there is not unanimous agreement, a majority opinion is generally written. It 

outlines the views of the majority of the judges deciding the case.
• A judge who agrees (concurs) with the majority opinion as to the result but not as to the 

legal reasoning often writes a concurring opinion. In it, the judge sets out the reasoning 
that he or she considers correct.

Majority Opinion A court 

opinion that represents the views of 

the majority (more than half) of the 

judges or justices deciding the case.

Concurring Opinion A court 

opinion by one or more judges or 

justices who agree with the majority 

but want to make or emphasize 

a point that was not made or 

emphasized in the majority’s 

opinion. 
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