
Ethical Problems
in the Practice of Law



EDITORIAL ADVISORS

Rachel E. Barkow

Segal Family Professor of Regulatory Law and Policy
Faculty Director, Center on the Administration of Criminal Law
New York University School of Law

Erwin Chemerinsky

Dean and Professor of Law
University of California, Berkeley School of Law

Richard A. Epstein

Laurence A. Tisch Professor of Law
New York University School of Law
Peter and Kirsten Bedford Senior Fellow
The Hoover Institution
Senior Lecturer in Law
The University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University
Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier

Earl Warren DeLano Professor of Law
The University of Michigan Law School

Tracey L. Meares

Walton Hale Hamilton Professor of Law
Director, The Justice Collaboratory
Yale Law School

Richard K. Neumann, Jr.

Professor of Law
Maurice A. Deane School of Law at Hofstra University 

Robert H. Sitkoff

John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky

Stanley Morrison Professor of Law 
Faculty Co-Director, Stanford Criminal Justice Center
Stanford Law School



Ethical Problems
in the Practice of Law

Concise Fourth Edition

Lisa G. Lerman
Professor of Law Emerita

The Catholic University of America, Columbus School of Law

Philip G. Schrag
Delaney Family Professor of Public Interest Law 

Director, Center for Applied Legal Studies

Georgetown University Law Center

ASPEN CASEBOOK SERIES



Copyright © 2018 CCH Incorporated.

Published by Wolters Kluwer in New York.

Wolters Kluwer Legal & Regulatory Solutions U.S. serves customers worldwide with CCH, Aspen 
Publishers, and Kluwer Law International products. (www.WKLegaledu.com)

No part of this publication may be reproduced or transmitted in any form or by any means, electronic 
or mechanical, including photocopy, recording, or utilized by any information storage or retrieval sys-
tem, without written permission from the publisher. For information about permissions or to request 
permissions online, visit us at www.WKLegaledu.com, or a written request may be faxed to our per-
missions department at 212-771-0803.

To contact Customer Service, e-mail customer.service@wolterskluwer.com, call
1-800-234-1660, fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer
Attn: Order Department
PO Box 990
Frederick, MD 21705

Printed in the United States of America.

1 2 3 4 5 6 7 8 9 0

ISBN 978-1-4548-9128-4

Library of Congress Cataloging-in-Publication Data

Names: Lerman, Lisa G., author. | Schrag, Philip G., 1943- author.
Title: Ethical problems in the practice of law / Lisa G. Lerman, Professor of
  Law Emerita, The Catholic University of America, Columbus School of Law ;
  Philip G. Schrag, Delaney Family Professor of Public Interest Law
  Director, Center for Applied Legal Studies Georgetown University Law
  Center.
Description: Concise fourth edition. | New York : Wolters Kluwer, [2018] |
  Series: Aspen casebook series | Includes bibliographical references and
  index.
Identifiers: LCCN 2017050004 | ISBN 9781454891284
Subjects: LCSH: Legal ethics — United States. | LCGFT: Casebooks
Classification: LCC KF306 .L465 2018 | DDC 174/.3 — dc23
LC record available at https://lccn.loc.gov/2017050004



About Wolters Kluwer Legal & Regulatory U.S.

Wolters Kluwer Legal & Regulatory Solutions U.S. delivers expert content and solutions in 
the areas of law, corporate compliance, health compliance, reimbursement, and legal educa-
tion. Its practical solutions help customers successfully navigate the demands of a changing 
environment to drive their daily activities, enhance decision quality and inspire confident 
outcomes.

Serving customers worldwide, its legal and regulatory portfolio includes products under 
the Aspen Publishers, CCH Incorporated, Kluwer Law International, ftwilliam.com and 
MediRegs names. They are regarded as exceptional and trusted resources for general legal 
and practice-specific knowledge, compliance and risk management, dynamic workflow 
solutions, and expert commentary.





To Sam and Sarah, who continue to light up our lives





Contents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xiii

Table of Problems  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xxv

Preface for Teachers and Students  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xxvii

Acknowledgments  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xxxiii

Introduction 1

A. Ethics, morals, and professionalism  . . . . . . . . . . . . . . . . . . . . 1
B. Some central themes in this book . . . . . . . . . . . . . . . . . . . . . . 8
C. The structure of this book  . . . . . . . . . . . . . . . . . . . . . . . . . . .14
D. The rules quoted in this book: A note on sources . . . . . . . .15
E. Stylistic decisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .16

Chapter 1: The Regulation of Lawyers 19

A. Institutions that regulate lawyers . . . . . . . . . . . . . . . . . . . . . .20
B. State ethics codes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .34
C. Admission to practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .39

Chapter 2: Lawyer Liability 59

A. Professional discipline . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .60
B. Civil liability of lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .90
C. Criminal liability of lawyers . . . . . . . . . . . . . . . . . . . . . . . . . .99

Chapter 3: The Duty to Protect Client Confidences 101

A. The basic principle of confidentiality . . . . . . . . . . . . . . . . .101
B. Exceptions to the duty to protect confidences . . . . . . . . . .115
C. Use or disclosure of confidential information  

for personal gain or to benefit another client. . . . . . . . . . .152
D. Talking to clients about confidentiality . . . . . . . . . . . . . . . .154

Summary of Contents

ix



x Summary of Contents

Chapter 4: The Attorney-Client Privilege and the Work  

Product Doctrine 155

A. Confidentiality and attorney-client privilege  
compared . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .156

B. The elements of attorney-client privilege . . . . . . . . . . . . . .158
C. Waiver . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .162
D. The crime-fraud exception . . . . . . . . . . . . . . . . . . . . . . . . . .165
E. The death of the client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .166
F. The work product doctrine  . . . . . . . . . . . . . . . . . . . . . . . . .168
G. The attorney-client privilege for corporations . . . . . . . . . .171
H. The attorney-client privilege for government officials . . .176

Chapter 5: Relationships Between Lawyers and Clients 177

A. Formation of the lawyer-client relationship . . . . . . . . . . . .178
B. Lawyers’ responsibilities as agents . . . . . . . . . . . . . . . . . . . .189
C. Lawyers’ duties of competence, honesty,  

communication, and diligence . . . . . . . . . . . . . . . . . . . . . . .193
D. Who calls the shots?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .225
E. Terminating a lawyer-client relationship . . . . . . . . . . . . . .241

Chapter 6: Conflicts of Interest: Current Clients 249

A. An introduction to conflicts of interest  . . . . . . . . . . . . . . .249
B. General principles in evaluating concurrent  

conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .255
C. Conflicts between current clients in litigation . . . . . . . . . .271
D. Conflicts involving prospective clients . . . . . . . . . . . . . . . .280

Chapter 7: Current Client Conflicts in Particular Practice  

Settings 285

A. Representing both parties to a transaction . . . . . . . . . . . . .286
B. Representing organizations  . . . . . . . . . . . . . . . . . . . . . . . . .290
C. Representing co-defendants in criminal cases . . . . . . . . . .300
D. Representing family members . . . . . . . . . . . . . . . . . . . . . . .312
E. Representing insurance companies and insured  

persons. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .315

Chapter 8: Conflicts Involving Former Clients 321

A. Nature of conflicts between present and former clients . . .322
B. Duties to former clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . .324
C. Distinguishing present and former clients . . . . . . . . . . . . .326
D. Evaluating successive conflicts . . . . . . . . . . . . . . . . . . . . . . .329
E. Addressing former client conflicts in practice . . . . . . . . . .343



 Summary of Contents xi

F. Conflicts between the interests of a present client  
and a client who was represented by a lawyer’s  
former firm . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .348

G. Imputation of former client conflicts to  
affiliated lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .352

Chapter 9: Conflicts Between Lawyers and Clients 367

A. Legal fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .369
B. Lawyer as custodian of client property and documents . . . .419
C. Conflicts with lawyers’ personal or business interests . . . .423

Chapter 10: Conflicts Issues for Government Lawyers and Judges 435

A. Regulation of government lawyers and those who  
lobby them  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .436

B. Successive conflicts of former and present  
government lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .440

C. Conflicts involving judges, arbitrators, and mediators . . .450

Chapter 11: Lawyers’ Duties to Courts 471

A. Being a good person in an adversary system . . . . . . . . . . .472
B. Investigation before filing a complaint . . . . . . . . . . . . . . . .475
C. Truth and falsity in litigation . . . . . . . . . . . . . . . . . . . . . . . .483
D. Concealment of physical evidence and documents  . . . . .505
E. The duty to disclose adverse legal authority  . . . . . . . . . . .518
F. Disclosures in ex parte proceedings  . . . . . . . . . . . . . . . . . .520
G. Improper influences on judges and juries  . . . . . . . . . . . . .522
H. Lawyers’ duties in nonadjudicative proceedings . . . . . . . .537

Chapter 12: Lawyers’ Duties to Adversaries and Third Persons 539

A. Communications with lawyers and third persons. . . . . . .540
B. Duties of prosecutors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .568
C. Conduct prejudicial to the administration of justice  . . . .585
D. Are lawyers really too zealous?  . . . . . . . . . . . . . . . . . . . . . .587

Chapter 13: The Provision of Legal Services 591

A. The unmet need for legal services . . . . . . . . . . . . . . . . . . . .591
B. Sources of free legal services for those who  

cannot afford legal fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . .596

Chapter 14: The Evolving Business of Law Practice 613

A. Developments in the regulation of law practice  . . . . . . . .614
B. Changes in private law practice . . . . . . . . . . . . . . . . . . . . . .634



xii Summary of Contents

About the Authors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 649

Table of Articles, Books, and Reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 651

Table of Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 665

Table of Rules, Restatements, Statutes, Bar Opinions,  

and Other Standards  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 669

Index  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 679



Table of Problems  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xxv

Preface for Teachers and Students  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xxvii

Acknowledgments  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  xxxiii

Introduction 1

A. Ethics, morals, and professionalism  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
B. Some central themes in this book . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

 1. Conflicts of interest . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
 2. Truthfulness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
 3. Lawyers’ duties to clients versus their duties  

to the justice system. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9
 4. Lawyers’ personal and professional interests versus  

their fiduciary obligations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
 5. Self-interest as a theme in regulation of lawyers . . . . . . . . . . . . . . . . . . 11
 6. Lawyers as employees: Institutional pressures on  

ethical judgments. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12
 7. The changing legal profession . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

C. The structure of this book . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .14
D. The rules quoted in this book: A note on sources . . . . . . . . . . . . . . . . . . . . .15
E. Stylistic decisions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .16

Chapter 1: The Regulation of Lawyers 19

A. Institutions that regulate lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .20
 1. The highest state courts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

a. The responsibility of “self-regulation” . . . . . . . . . . . . . . . . . . . . . . . . .21
b. The inherent powers doctrine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .23

 2. State and local bar associations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

Contents

xiii



xiv Contents

 3. Lawyer disciplinary agencies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
 4. American Bar Association . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26
 5. American Law Institute. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 27
 6. Federal and state courts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28
 7. Legislatures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
 8. Administrative agencies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
 9. Prosecutors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31
 10. Malpractice insurers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
 11. Law firms and other employers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33
 12. Clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

B. State ethics codes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .34
C. Admission to practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .39

 1. A short history of bar admission . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39
 2. Contemporary bar admission requirements . . . . . . . . . . . . . . . . . . . . . 40
 3. The bar examination . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
 4. The character and fitness inquiry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

a. Criteria for evaluation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .43
b. Filling out the character questionnaire . . . . . . . . . . . . . . . . . . . . . . . .48

Problem 1-1: Weed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .52
c. Mental health of applicants  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .53
d. Law school discipline: A preliminary screening process . . . . . . . . .55

Problem 1-2: The Doctored Resume . . . . . . . . . . . . . . . . . . . .56

Chapter 2: Lawyer Liability 59

A. Professional discipline . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .60
 1. The process of lawyer discipline . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60
 2. Grounds for discipline. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 65

Problem 2-1: The Dying Mother  . . . . . . . . . . . . . . . . . . . . . . .68
 3. Reporting misconduct by other lawyers. . . . . . . . . . . . . . . . . . . . . . . . . 76

a. The duty to report misconduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .76
Problem 2-2: Exculpatory Evidence . . . . . . . . . . . . . . . . . . . . .79

b. Lawyers’ responsibility for ethical misconduct by colleagues  
and superiors  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .80

Problem 2-3: The Little Hearing . . . . . . . . . . . . . . . . . . . . . . . .86
c. Legal protections for subordinate lawyers . . . . . . . . . . . . . . . . . . . . .88

B. Civil liability of lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .90
 1. Legal malpractice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90
 2. Malpractice insurance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 95
 3. Other civil liability of lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 97

a. Liability for breach of contract . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .98 
b. Liability for violation of regulatory statutes . . . . . . . . . . . . . . . . . . . .98

 4. Disqualification for conflicts of interest . . . . . . . . . . . . . . . . . . . . . . . . . 99
C. Criminal liability of lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .99



 Contents xv

Chapter 3: The Duty to Protect Client Confidences 101

A. The basic principle of confidentiality . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .101
 1. Protection of “information relating to the representation  

of a client” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 102
Problem 3-1: Your Dinner with Anna . . . . . . . . . . . . . . . . . .105

 2. Protection of information if there is a reasonable prospect  
of harm to a client’s interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 109

 3. The bottom line on informal communications . . . . . . . . . . . . . . . . . . 110
 4. Additional cautions about protecting client confidences. . . . . . . . . . 111

B. Exceptions to the duty to protect confidences . . . . . . . . . . . . . . . . . . . . . . .115
 1. Revelation of past criminal conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . 119

Case Study: The missing persons: The defense  
of Robert Garrow . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .119
Problem 3-2: The Missing Persons, Scene 1 . . . . . . . . . . . . .120
Problem 3-3: The Missing Persons, Scene 2 . . . . . . . . . . . . .124

The real case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .125
The Belge case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .126
People v. Belge . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .126
People v. Belge (appeal) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .128

Problem 3-4: The Missing Persons, Scene 3 . . . . . . . . . . . . .129
 2. The risk of future injury or death . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 130

Problem 3-5: Rat Poison  . . . . . . . . . . . . . . . . . . . . . . . . . . . . .133
 3. Client frauds and crimes that cause financial harm . . . . . . . . . . . . . . 134

a. Ethics rules allowing revelation of client crimes or  
frauds to prevent, mitigate, or remedy harm to others . . . . . . . . . .135

b. Enron and the Sarbanes-Oxley Act . . . . . . . . . . . . . . . . . . . . . . . . . .138
c. Subsequent developments in the implementation  

of Sarbanes-Oxley . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .140
Problem 3-6: Reese’s Leases . . . . . . . . . . . . . . . . . . . . . . . . . . .145

 4. Revealing confidences to obtain advice about legal ethics. . . . . . . . . 147
 5. Using a client’s confidential information to protect the  

lawyer’s interests. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148
 6. Revealing confidences to comply with a court order  

or other law. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151
 7. Revealing confidences to prevent certain conflicts  

of interest. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151
C. Use or disclosure of confidential information for personal  

gain or to benefit another client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .152
Problem 3-7: An Investment Project . . . . . . . . . . . . . . . . . . .153

D. Talking to clients about confidentiality . . . . . . . . . . . . . . . . . . . . . . . . . . . . .154



xvi Contents

Chapter 4:  The Attorney-Client Privilege  
and the Work Product Doctrine 155

A. Confidentiality and attorney-client privilege compared  . . . . . . . . . . . . . .156
B. The elements of attorney-client privilege . . . . . . . . . . . . . . . . . . . . . . . . . . .158

 1. Communication. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 158
 2. Privileged persons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 158
 3. Communication in confidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 159
 4. Communication for the purpose of seeking legal assistance. . . . . . . 161

C. Waiver  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .162
 1. Waiver by the client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 162
 2. Waiver by the lawyer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 163
 3. Waiver by putting privileged communication into issue . . . . . . . . . . 164
 4. Waiver as to a conversation by disclosure of part of it . . . . . . . . . . . . 164
 5. Compliance with court orders . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 164

D. The crime-fraud exception . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .165
E. The death of the client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .166

Problem 4-1: A Secret Confession . . . . . . . . . . . . . . . . . . . . .167
F. The work product doctrine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .168
G. The attorney-client privilege for corporations . . . . . . . . . . . . . . . . . . . . . . .171

 1. The Upjohn case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 171
 2. Governmental requests for waiver of privilege . . . . . . . . . . . . . . . . . . 172

Problem 4-2: Worldwide Bribery . . . . . . . . . . . . . . . . . . . . . .174
H. The attorney-client privilege for government officials . . . . . . . . . . . . . . . .176

Chapter 5: Relationships Between Lawyers  
and Clients 177

A. Formation of the lawyer-client relationship . . . . . . . . . . . . . . . . . . . . . . . . .178
 1. Lawyer discretion in selection of clients. . . . . . . . . . . . . . . . . . . . . . . . 178
 2. Offering advice as the basis for a lawyer-client relationship . . . . . . . 183

Togstad v. Vesely, Otto, Miller & Keefe . . . . . . . . . . . . . . . . . . . . . 183
B. Lawyers’ responsibilities as agents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .189

 1. Express and implied authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191
 2. Apparent authority . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 191
 3. Authority to settle litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192

C. Lawyers’ duties of competence, honesty, communication,  
and diligence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .193
 1. Competence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193

Problem 5-1: The Washing Machine . . . . . . . . . . . . . . . . . . .196
 2. Competence in criminal cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197



a. Strickland v. Washington  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .197
b. The aftermath of Strickland . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 200

Problem 5-2: A Desire to Investigate . . . . . . . . . . . . . . . . . . .208
 3. Diligence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 209
 4. Candor and communication . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 211

a. Is it ever okay to lie?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .211
b. Lying versus deception: Is there a moral distinction? . . . . . . . . . . .212
c. Truth versus truthfulness . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .213
d. Honesty and communication under the ethics rules . . . . . . . . . . .213
e. Civil liability for dishonesty to clients . . . . . . . . . . . . . . . . . . . . . . . .215

 5. Candor in counseling . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 217
 6. Duties imposed by contract in addition to those imposed  

by the ethics codes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 218
 7. Contractual reduction of a lawyer’s duties: Client waiver  

of certain lawyer duties and “unbundled legal services” . . . . . . . . . . 219
 8. Contractual modification of a lawyer’s duties:  

Collaborative law practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223
D. Who calls the shots? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .225

 1. The competent adult client. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 225
Jones v. Barnes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 229

 2. Clients with diminished capacity. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 233
a. Clients who may have mental impairments . . . . . . . . . . . . . . . . . . .234

Problem 5-3: Vinyl Windows  . . . . . . . . . . . . . . . . . . . . . . . . .236
b. Juveniles  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .238

E. Terminating a lawyer-client relationship  . . . . . . . . . . . . . . . . . . . . . . . . . . .241
 1. Duties to the client at the conclusion of the relationship . . . . . . . . . . 241
 2. Grounds for termination before the work is completed. . . . . . . . . . . 243

a. When the client fires the lawyer  . . . . . . . . . . . . . . . . . . . . . . . . . . . .243
b. When continued representation would involve  

unethical conduct  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .244
c. When the lawyer wants to terminate the relationship . . . . . . . . . .244
d. Matters in litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .245
e. When the client stops paying the fee . . . . . . . . . . . . . . . . . . . . . . . . .246
f. When the case imposes an unreasonable financial  

burden on the lawyer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .246
g. When the client will not cooperate . . . . . . . . . . . . . . . . . . . . . . . . . .247

Chapter 6: Conflicts of Interest: Current Clients 249

A. An introduction to conflicts of interest. . . . . . . . . . . . . . . . . . . . . . . . . . . . .249
 1. How the conflicts chapters are organized. . . . . . . . . . . . . . . . . . . . . . . 253
 2. How the conflicts rules are organized. . . . . . . . . . . . . . . . . . . . . . . . . . 254

 Contents xvii



B. General principles in evaluating concurrent conflicts  . . . . . . . . . . . . . . . .255
 1. Rule 1.7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 255

a. Direct adversity  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .258
b. Material limitation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .258

 2. How to evaluate conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 259
 3. Nonconsentable conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 260

a. The lawyer’s reasonable belief  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .260
b. Representation prohibited by law . . . . . . . . . . . . . . . . . . . . . . . . . . .262
c. Suing one client on behalf of another client . . . . . . . . . . . . . . . . . . .262

 4. Informed consent. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262
 5. Withdrawal and disqualification . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 267

Problem 6-1: The Injured Passengers, Scene 1 . . . . . . . . . . .269
 6. Imputation of concurrent conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . 270

C. Conflicts between current clients in litigation . . . . . . . . . . . . . . . . . . . . . . .271
 1. Suing a current client. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 271

Problem 6-2: I Thought You Were My Lawyer!  . . . . . . . . . .273
 2. Cross-examining a current client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 274
 3. Representation of co-plaintiffs or co-defendants in  

civil litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275
Problem 6-3: The Injured Passengers, Scene 2 . . . . . . . . . . .277

 4. Positional conflicts: Taking inconsistent legal positions  
in litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278

D. Conflicts involving prospective clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . .280
Problem 6-4: The Secret Affair . . . . . . . . . . . . . . . . . . . . . . . .283

Chapter 7:  Current Client Conflicts in  
Particular Practice Settings 285

A. Representing both parties to a transaction . . . . . . . . . . . . . . . . . . . . . . . . . .286
B. Representing organizations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .290

 1. Who is the client?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 293
 2. Representing the entity and employees . . . . . . . . . . . . . . . . . . . . . . . . 295
 3. Duty to protect confidences of employees . . . . . . . . . . . . . . . . . . . . . . 296
 4. Responding to unlawful conduct by corporate officers  

and other employees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 297
 5. Entity lawyers on boards of directors . . . . . . . . . . . . . . . . . . . . . . . . . . 298

Problem 7-1: My Client’s Subsidiary  . . . . . . . . . . . . . . . . . . .299
C. Representing co-defendants in criminal cases . . . . . . . . . . . . . . . . . . . . . . .300

 1. Costs and benefits of joint representation of co-defendants . . . . . . . 300
 2. Ethics rules and the Sixth Amendment . . . . . . . . . . . . . . . . . . . . . . . . 302

Problem 7-2: Police Brutality, Scene 1 . . . . . . . . . . . . . . . . . .308

xviii Contents



Problem 7-3: Police Brutality, Scene 2 . . . . . . . . . . . . . . . . . .309
Problem 7-4: Police Brutality, Scene 3 . . . . . . . . . . . . . . . . . .310

D. Representing family members . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .312
 1. Representing both spouses in a divorce . . . . . . . . . . . . . . . . . . . . . . . . 312
 2. Representing family members in estate planning . . . . . . . . . . . . . . . . 313

Problem 7-5: Representing the McCarthys . . . . . . . . . . . . . .313
E. Representing insurance companies and insured persons . . . . . . . . . . . . . .315

Chapter 8: Conflicts Involving Former Clients 321

A. Nature of conflicts between present and former clients . . . . . . . . . . . . . . .322
B. Duties to former clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .324
C. Distinguishing present and former clients . . . . . . . . . . . . . . . . . . . . . . . . . .326
D. Evaluating successive conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .329

 1. The same matter. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 330
 2. Substantial relationship. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 331

An example of substantial relationship  
analysis: Westinghouse v. Gulf . . . . . . . . . . . . . . . . . . . . . . . . . . . 339

 3. Material adversity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 341
Problem 8-1: Keeping in Touch  . . . . . . . . . . . . . . . . . . . . . . .343

E. Addressing former client conflicts in practice . . . . . . . . . . . . . . . . . . . . . . .343
Problem 8-2: Toxic Waste  . . . . . . . . . . . . . . . . . . . . . . . . . . . .345

F. Conflicts between the interests of a present client and a client  
who was represented by a lawyer’s former firm . . . . . . . . . . . . . . . . . . . . . .348
 1. Analyzing former firm conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 349
 2. Using or revealing a former client’s confidences . . . . . . . . . . . . . . . . . 350

G. Imputation of former client conflicts to affiliated lawyers . . . . . . . . . . . . .352
Problem 8-3: A Brief Consultation . . . . . . . . . . . . . . . . . . . . .361

Chapter 9: Conflicts Between Lawyers and Clients 367

A. Legal fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .369
 1. Lawyer-client fee contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 369

a. Types of fee agreements  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .370
b. Reasonable fees  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .371

Matter of Fordham: When a fee may be considered  
excessive  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .375

c. Communication about fee arrangements . . . . . . . . . . . . . . . . . . . . .378
Problem 9-1: An Unreasonable Fee?  . . . . . . . . . . . . . . . . . . .381

d. Modification of fee agreements . . . . . . . . . . . . . . . . . . . . . . . . . . . . .382

 Contents xix



 2. Regulation of hourly billing and billing for expenses . . . . . . . . . . . . . 382
Patrick J. Schiltz, On Being a Happy, Healthy,  

and Ethical Member of an Unhappy, Unhealthy,  
and Unethical Profession . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 385

 3. Contingent fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 397
a. In general  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .397
b. Criminal and domestic relations cases . . . . . . . . . . . . . . . . . . . . . . .402

 4. Forbidden and restricted fee and expense arrangements. . . . . . . . . . 404
a. Buying legal claims  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .404
b. Financial assistance to a client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .405

Problem 9-2: An Impoverished Client . . . . . . . . . . . . . . . . . .405
c. Publication rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .406
d. Advance payment of fees and nonrefundable retainer fees . . . . . .407

 5. Fee disputes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 409
a. Prospective limitations of lawyers’ liability and  

settlement of claims against lawyers . . . . . . . . . . . . . . . . . . . . . . . . .409
b. Fee arbitration  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .412
c. Collection of fees . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .413
d. Fees owed to a lawyer who withdraws or is fired  

before the matter is completed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .415
 6. Dividing fees with other firms or with nonlawyers. . . . . . . . . . . . . . . 416

a. Division of fees between lawyers not in the same firm  . . . . . . . . .416
b. Sharing fees with nonlawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .418

 7. Payment of fees by a third party . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 419
B. Lawyer as custodian of client property and documents . . . . . . . . . . . . . . .419

 1. Client trust accounts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 419
 2. Responsibility for client property . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 421

a. Prompt delivery of funds or property . . . . . . . . . . . . . . . . . . . . . . . .421
b. Disputes about money or property in lawyer’s possession . . . . . . .422

 3. Administering estates and trusts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 422
C. Conflicts with lawyers’ personal or business interests  . . . . . . . . . . . . . . . .423

 1. In general . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 423
 2. Business transactions between lawyer and client . . . . . . . . . . . . . . . . 424
 3. Gifts from clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 428
 4. Sexual relationships with clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 429
 5. Intimate or family relationships with adverse lawyers . . . . . . . . . . . . 431
 6. Imputation of lawyer-client conflicts to other lawyers  

in a firm. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 432
a. Financial interest conflicts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .432
b. General rule on imputation of conflicts with  

a lawyer’s interests . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .432

xx Contents



Chapter 10:  Conflicts Issues for Government  
Lawyers and Judges 435

A. Regulation of government lawyers and those who lobby them . . . . . . . . .436
 1. The law governing lobbying: An introduction . . . . . . . . . . . . . . . . . . 436
 2. Conflict of interest and “revolving door” statutes . . . . . . . . . . . . . . . . 438

B. Successive conflicts of former and present government lawyers . . . . . . . .440
 1. Conflicts of former government lawyers in private practice . . . . . . . 441

a. What is a “matter”?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .442
b. Personal and substantial participation . . . . . . . . . . . . . . . . . . . . . . .444
c. Screening of former government lawyers . . . . . . . . . . . . . . . . . . . . .444
d. Confidential government information . . . . . . . . . . . . . . . . . . . . . . .446

 2. Conflicts of government lawyers who formerly worked  
in private practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 448

Problem 10-1: The District Attorney . . . . . . . . . . . . . . . . . . .449
C. Conflicts involving judges, arbitrators, and mediators . . . . . . . . . . . . . . . .450

 1. Overview of the Model Code of Judicial Conduct . . . . . . . . . . . . . . . 450
 2. Impartiality and fairness; avoidance of bias, prejudice,  

and harassment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 454
 3. Ex parte communications. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 458
 4. Disqualification of judges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 459

Problem 10-2: The Judge’s Former Professor  . . . . . . . . . . . .466
 5. Conflicts rules for former judges, law clerks, arbitrators,  

and mediators. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 467
a. Personal and substantial participation . . . . . . . . . . . . . . . . . . . . . . .468
b. Imputation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .468
c. Employment negotiation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .468

Chapter 11: Lawyers’ Duties to Courts 471

A. Being a good person in an adversary system . . . . . . . . . . . . . . . . . . . . . . . .472
Stephen Gillers, Can a Good Lawyer Be a Bad Person? . . . . . . . . . . . 474

B. Investigation before filing a complaint . . . . . . . . . . . . . . . . . . . . . . . . . . . . .475
Problem 11-1: Your Visit from Paula Jones . . . . . . . . . . . . . .482

C. Truth and falsity in litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .483
 1. The rules on candor to tribunals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 483
 2. Which rule applies when? A taxonomy of truth-telling  

problems in litigation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 485
 3. A lawyer’s duties if a client or witness intends to give  

false testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 486
a. When the lawyer believes that a criminal defendant  

intends to lie on the stand . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .486

 Contents xxi



Nix v. Whiteside: No Sixth Amendment right to  
testify falsely . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .487

b. A lawyer’s “knowledge” of a client’s intent to give false  
testimony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .488

Problem 11-2: Flight from Sudan, Scene 1  . . . . . . . . . . . . . .489
c. A lawyer’s duties if a client intends to mislead the court  

without lying . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .493
Problem 11-3: Flight from Sudan, Scene 2  . . . . . . . . . . . . . .495

d. A lawyer’s duty if he knows that a client has lied to a  
tribunal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .497

e. Variations in state rules on candor to tribunals . . . . . . . . . . . . . . . .497
 4. False impressions created by lawyers during litigation. . . . . . . . . . . . 498

How Simpson Lawyers Bamboozled a Jury  . . . . . . . . . . . . . . . .499
Problem 11-4: The Drug Test . . . . . . . . . . . . . . . . . . . . . . . . .500

 5. Lawyers’ duties of truthfulness in preparing witnesses  
to testify. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 501

D. Concealment of physical evidence and documents. . . . . . . . . . . . . . . . . . .505
 1. Duties of criminal defense lawyers with respect to evidence  

of crimes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 505
Problem 11-5: Child Pornography . . . . . . . . . . . . . . . . . . . . .514

 2. Concealment of documents and other evidence in civil and  
criminal cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 515
a. A limited obligation to reveal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .515
b. A lawyer’s duties in responding to discovery requests . . . . . . . . . .517

E. The duty to disclose adverse legal authority . . . . . . . . . . . . . . . . . . . . . . . . .518
F. Disclosures in ex parte proceedings  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .520
G. Improper influences on judges and juries  . . . . . . . . . . . . . . . . . . . . . . . . . .522

 1. Improper influences on judges . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 522
a. Ex parte communication with judges . . . . . . . . . . . . . . . . . . . . . . . .522
b. Campaign contributions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .523

 2. Improper influences on juries . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 524
a. Lawyers’ comments to the press  . . . . . . . . . . . . . . . . . . . . . . . . . . . .524

Narrowing restrictions on trial publicity:  
The Gentile case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .524

b. Impeachment of truthful witnesses . . . . . . . . . . . . . . . . . . . . . . . . . .528
Harry I. Subin, The Criminal Defense Lawyer’s  

“Different Mission”: Reflections on the “Right”  
to Present a False Case  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .530

c. Statements by lawyers during jury trials . . . . . . . . . . . . . . . . . . . . . .531
H. Lawyers’ duties in nonadjudicative proceedings . . . . . . . . . . . . . . . . . . . . .537

xxii Contents



Chapter 12:  Lawyers’ Duties to Adversaries  
and Third Persons 539

A. Communications with lawyers and third persons . . . . . . . . . . . . . . . . . . . .540
 1. Deception of third persons. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 540

a. The duty to avoid material false statements . . . . . . . . . . . . . . . . . . .540
Problem 12-1: Emergency Food Stamps . . . . . . . . . . . . . . . .541

b. Lawyers’ duties of truthfulness in fact investigation . . . . . . . . . . . .543
The Beatles Club case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .544
The Gatti Case  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .545
Note About Gatti  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .546

c. Lawyers’ duties of truthfulness in negotiation . . . . . . . . . . . . . . . . .549
d. Receipt of inadvertently transmitted information,  

including metadata  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .552
e. Obligation of disclosure to third persons . . . . . . . . . . . . . . . . . . . . .554

 2. Restrictions on contact with represented persons. . . . . . . . . . . . . . . . 554
The Messing case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .558

 3. Restrictions on contact with unrepresented persons . . . . . . . . . . . . . 560
 4. Respect for the rights of third persons . . . . . . . . . . . . . . . . . . . . . . . . . 565

Problem 12-2: The Break-In . . . . . . . . . . . . . . . . . . . . . . . . . .566
B. Duties of prosecutors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .568

Ken Armstrong & Maurice Possley, Trial and Error,  
Part 1: Verdict: Dishonor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 569

 1. Undercover investigations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 570
Problem 12-3: The Prosecutor’s Masquerade . . . . . . . . . . . .573

 2. Required investigation by prosecutors before charges are filed . . . . 574
 3. Concealment of exculpatory evidence . . . . . . . . . . . . . . . . . . . . . . . . . 576

The Duke lacrosse case. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 577
 4. Unreliable evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 579
 5. Pretrial publicity . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 582
 6. Enforcement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 583

Ellen Yaroshefsky, Wrongful Convictions:  
It Is Time to Take Prosecution Discipline Seriously . . . . . . . . 583

C. Conduct prejudicial to the administration of justice  . . . . . . . . . . . . . . . . .585
D. Are lawyers really too zealous? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .587

Ted Schneyer, Moral Philosophy’s Standard  
Misconception of Legal Ethics . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 588

Chapter 13: The Provision of Legal Services 591

A. The unmet need for legal services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .591
B. Sources of free legal services for those who cannot afford legal fees  . . . .596

 Contents xxiii



 1. Right to counsel for indigent litigants. . . . . . . . . . . . . . . . . . . . . . . . . . 596
a. Criminal defendants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .596
b. Parties in civil and administrative proceedings . . . . . . . . . . . . . . . .599

 2. Civil legal aid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 602
a. Legal Services Corporation  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .602
b. Other civil legal services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .603

 3. Pro bono representation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 603
Problem 13-1: Mandatory Pro Bono Service  . . . . . . . . . . . .611

Chapter 14: The Evolving Business of Law Practice 613

A. Developments in the regulation of law practice. . . . . . . . . . . . . . . . . . . . . .614
 1. The unauthorized practice of law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 614
 2. Advertising and solicitation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 621

a. Advertising of legal services . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .621
b. Solicitation of clients . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .624

 3. Multistate practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 627
 4. Multidisciplinary practice. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 631

B. Changes in private law practice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .634
 1. Economic and technological changes . . . . . . . . . . . . . . . . . . . . . . . . . . 634
 2. Globalization . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 638
 3. Temporary and contract lawyers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 638
 4. Lawyers in retail stores . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 641
 5. Outsourcing legal work to cut labor costs:  

Offshoring and onshoring . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 641
 6. New methods of financing legal work . . . . . . . . . . . . . . . . . . . . . . . . . 644

About the Authors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 649

Table of Articles, Books, and Reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 651

Table of Cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 665

Table of Rules, Restatements, Statutes, Bar Opinions,  

and Other Standards  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 669

Index  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 679

xxiv Contents



xxv

Table of Problems

Chapter 1: The Regulation of Lawyers 

1-1 Weed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52
1-2 The Doctored Resume. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 56

Chapter 2: Lawyer Liability

2-1 The Dying Mother . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 68
2-2 Exculpatory Evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79
2-3 The Little Hearing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86

Chapter 3: The Duty to Protect Client Confidences

3-1 Your Dinner with Anna. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 105
3-2 The Missing Persons, Scene 1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 120
3-3 The Missing Persons, Scene 2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 124
3-4 The Missing Persons, Scene 3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129
3-5 Rat Poison . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133
3-6 Reese’s Leases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145
3-7 An Investment Project. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153

Chapter 4: The Attorney-Client Privilege and the Work Product Doctrine

4-1 A Secret Confession . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 167
4-2 Worldwide Bribery. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 174

Chapter 5: Relationships Between Lawyers and Clients

5-1 The Washing Machine. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 196
5-2 A Desire to Investigate. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 208
5-3 Vinyl Windows . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 236



xxvi Table of Problems

Chapter 6: Conflicts of Interest: Current Clients 

6-1 The Injured Passengers, Scene 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 269
6-2 I Thought You Were My Lawyer! . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 273
6-3 The Injured Passengers, Scene 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 277
6-4 The Secret Affair . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 283

Chapter 7: Current Client Conflicts in Particular Practice Settings 

7-1 My Client’s Subsidiary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299
7-2 Police Brutality, Scene 1. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308
7-3 Police Brutality, Scene 2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 309
7-4 Police Brutality, Scene 3. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 310
7-5 Representing the McCarthys . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 313

Chapter 8: Conflicts Involving Former Clients 

8-1 Keeping in Touch . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 343
8-2 Toxic Waste . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 345
8-3 A Brief Consultation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 361

Chapter 9: Conflicts Between Lawyers and Clients 

9-1 An Unreasonable Fee? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 381
9-2 An Impoverished Client . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 405

Chapter 10: Conflicts Issues for Government Lawyers and Judges

10-1 The District Attorney . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 449
10-2 The Judge’s Former Professor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 466

Chapter 11: Lawyers’ Duties to Courts

11-1 Your Visit from Paula Jones . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 482
11-2 Flight From Sudan, Scene 1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489
11-3 Flight From Sudan, Scene 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 495
11-4 The Drug Test . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 500
11-5 Child Pornography. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 514

Chapter 12: Lawyers’ Duties to Adversaries and Third Persons

12-1 Emergency Food Stamps. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 541
12-2 The Break-In. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 566
12-3 The Prosecutor’s Masquerade. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 573

Chapter 13: The Provision of Legal Services

13-1 Mandatory Pro Bono Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 611



Preface for Teachers 
and Students

This book is an introduction to the law that governs lawyers. It includes two 
chapters on some important aspects of the legal profession.

Our goals

Our principal goals in writing this book were to offer an overview of the law 
governing lawyers and to provide materials through which law students may 
explore some of the ethical problems that lawyers encounter in practice. Also, 
we sought to provide opportunities for law students to consider the various 
professional roles that lawyers occupy and the moral quandaries that students 
will struggle with when they begin to practice law. For example, in negotiating a 
settlement for a client, a lawyer might say that his client would refuse to accept 
less than $100,000, even though the client has told the lawyer that she would be 
delighted to receive $50,000. This is deceptive, but lawyers commonly use this 
tactic to obtain favorable outcomes for their clients. Does the pervasiveness of 
this type of deception make it acceptable? Is a lawyer’s only duty to get the best 
result for his client, or does he also owe his opposing counsel a duty of honesty?

This book introduces students to many aspects of the law that governs law-
yers. The book does not include an encyclopedic analysis of every ethical rule, 
much less the entire body of law governing the legal profession. We focus pri-
marily on the subjects that are most likely to arise during the first years of an 
individual’s law practice. For example, many new lawyers become associates in 
law firms, so this book explores what an associate should do when a more senior 
associate or a partner asks the associate to do something that seems improper. 
Also, most new lawyers in private practice make frequent decisions about how 
to record their time for billing purposes. This book includes many problems 
that arise from everyday practice issues. Most of the examples and problems in 
this book involve lawyers who represent individuals or businesses in matters 
involving contracts, torts, criminal prosecution and defense, civil litigation, real 
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estate, and family law. We have sought to develop problems and to select cases 
in which a student can understand the facts and the ethical issues regardless of 
whether the student has taken advanced courses in law school.

The problem-based approach

This book offers opportunities to explore ethical dilemmas that have actually 
arisen in practice, some of which have resulted in published judicial decisions. 
While we have excerpted or summarized some important judicial opinions in 
the book, we have transformed a larger number of cases into problems for class 
discussion. Instead of reprinting the appellate opinions, we have presented the 
essential facts of these cases as one of the lawyers saw them, walking the cases 
backward in time to the moment at which the lawyer had to make a difficult 
choice based on both ethical and strategic considerations. Rather than build-
ing the book primarily around predigested legal analyses by appellate judges, 
we invite students to put themselves in the shoes of lawyers who face difficult 
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choices among possible actions. The dilemmas in most of our problems are 
based on tough situations that have confronted real lawyers.

Evaluating ethical dilemmas in class will help students to handle similar 
quandaries when they encounter them in practice. A student who has worked 
through the problems assigned in this course will know where in the law a par-
ticular issue might be addressed, how to begin to analyze the relevant rules, and 
what questions to ask. Grappling with these problems also will increase stu-
dents’ awareness of ethical issues that otherwise might have gone unnoticed.1

We set out to write an introduction to the law governing lawyers that stu-
dents would enjoy reading. Studies show that by the third year of law school, 
the class attendance rate is only about 60 percent and that a majority of those 
students who do attend class read the assignments for half or fewer than half of 
the classes they attend.2 Increasingly, law students use their computers to play 
solitaire or write e-mail during class.3 Law schools seem to be failing in their 
efforts to retain the interest and attention of their students, particularly third-
year law students. We have sought to write a book whose content and method-
ology capture and sustain the reader’s interest. This aspiration is reflected in our 
choice of topics and materials, our concise summaries of the law, our challeng-
ing problems, and our use of graphic materials.

Defining features of this book

We built a number of unique features into this book based on our experience 
teaching professional responsibility classes:

● Almost every section of the book begins by summarizing the relevant 
doctrine that provides the legal background students need to analyze the 
problems that follow.

● Most summarized rules and doctrines appear in question-and-answer 
format. This structure provides an ongoing roadmap, anticipating read-
ers’ questions and forecasting the content of the next subtopic.

● Numerous concrete examples, set off from the text, further illustrate the 
general doctrinal principles.

1. See Steven Hartwell, Promoting Moral Development Through Experiential Teaching, 1 Clin. 
L. Rev. 505, 527 (1995) (reporting on his empirical research, which shows that professional respon-
sibility students’ moral reasoning skills made significant advances during a course in which students 
discussed simulated ethical dilemmas); and Lisa G. Lerman, Teaching Moral Perception and Moral 
Judgment in Legal Ethics Courses: A Dialogue About Goals, 39 Wm. & Mary L. Rev. 457, 459 (1998) 
(explaining the reasons to use experiential methodology in professional responsibility classes).

2. Mitu Gulati, Richard Sander & Robert Sockloskie, The Happy Charade: An Empirical 
Examination of the Third Year of Law School, 51 J. Legal Educ. 235, 244-245 (2001).

3. Ian Ayres, Lectures vs. Laptops, N.Y. Times, Mar. 20, 2001, at A25; David Cole, Laptops vs. 
Learning, Wash. Post, Apr. 7, 2007, at A13.



xxx Preface

● A few judicial opinions appear in the book. They have been edited care-
fully to present only the most relevant sections. Some opinions are sum-
marized rather than reprinted so that students can move quickly to the 
book’s challenging application problems.

● The more than 40 problems that appear in the book are designed to focus 
class discussion and immediately engage students by describing real-life 
ethical dilemmas.

● The problems present facts from real cases in narrative form to allow 
students to analyze the issues as if they were the lawyers facing those 
dilemmas. This structure tends to produce livelier discussion than does 
the autopsy method traditionally used in law classes, in which teachers 
invite post hoc dissection of court opinions.

● Pertinent rules of professional conduct are included in the book so 
that students do not need to flip constantly back and forth between 
this text and a statutory supplement. When studying a particular rule, 
however, students should review the entire rule and comments. Every 
student should study with a printed version of the rules beside the text-
book for ease of reference. With our co-author, Professor Anjum Gupta, 
we wrote a concise supplement as a companion to this textbook. It is 
Ethical Problems in the Practice of Law: Model Rules, State Variations, 
and Practice Questions (Wolters Kluwer). That supplement includes 
more than 120 practice questions, in the format used on the Multistate 
Professional Responsibility Examination, organized into 14 sections cor-
responding to the chapters of this textbook.

● The book’s many bulleted lists and tables clarify legal doctrines and other 
conceptual material in easily reviewable sections.

● Photographs, diagrams, and cartoons break up the text. Some of these, 
like the photographs of some of the lawyers, parties, judges, and scholars, 
add important context. Others, like the cartoons, offer a change of pace 
from the textual narrative.

What’s new in the concise fourth edition

Teachers who have used the concise third edition of this book will discover 
much that is familiar, along with some new material. The book reflects all 
changes made in the ethics codes and other lawyer law since the third edition 
was published. We have updated countless empirical statements. The book 
discusses recent cases, bar opinions, institutional changes, and scholarship. It 
includes discussions of such new developments as the revised versions of Model 
Rules 1.6, 1.18, and 8.4(d), regulatory issues relating to lawyers’ use of social 



media, and the challenges to confidentiality and attorney-client privilege result-
ing from computer hacking and governmental spying.

We hope that you enjoy this book. We welcome your reactions and sugges-
tions, small or large, for the next edition. Please send any comments or ques-
tions to lerman@law.edu.

Lisa G. Lerman

Philip G. Schrag
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A. Ethics, morals, and professionalism

Why study the law governing lawyers?

The law governing lawyers is worth studying for two reasons. First, knowledge 

of this subject is important to your professional security. (That is, it will help 

you to stay out of trouble.) Second, you need to know the boundaries imposed 

by law on the conduct of the other lawyers you encounter so that you will rec-

ognize improper conduct and not allow it to harm your clients.

Introduction

A. Ethics, morals, and professionalism

B. Some central themes in this book

1. Conflicts of interest

2. Truthfulness

3. Lawyers’ duties to clients versus their duties to the justice 

system

4. Lawyers’ personal and professional interests versus their 

fiduciary obligations

5. Self-interest as a theme in regulation of lawyers

6. Lawyers as employees: Institutional pressures on ethical 

judgments

7. The changing legal profession

C. The structure of this book

D. The rules quoted in this book: A note on sources

E. Stylistic decisions



2 Introduction

This course is somewhat different from other courses in the curriculum be-

cause it has a very practical goal — to assist you in avoiding professional disci-

pline, civil liability, and criminal charges. Some lawyers get into serious trouble, 

and others experience near-misses at some point during their careers. Many 

lawyers who have gotten into trouble made simple and avoidable mistakes. 

Some of the ethical and legal rules that govern lawyers are counterintuitive, 

so an educated guess about what a rule might say is sometimes incorrect. An 

empirical study in New York concluded that “[v]ery few lawyers ever looked at 

the New York [professional responsibility] Code to resolve ethical issues they 

encountered in practice” and, in fact, “had not consulted it since law school.”1

FOR EXAMPLE: Suppose that you are representing a plaintiff and are in 

the middle of a civil lawsuit. The other side offers to pay a preposterously 

low settlement. You are tempted to turn it down on the spot to demon-

strate your contempt for the offer and to increase the pressure on your 

adversary to come up with a better one. But if you reject this offer without 

consulting your client, you would inadvertently violate an ethical rule. 

You  could be disciplined, or your client might sue you for malpractice.

Why study the legal profession?

One reason to study the profession as well as its ethical rules is to acquire useful  

background knowledge about the various organizations that make and enforce 

the rules for lawyers.

FOR EXAMPLE: The American Bar Association writes many rules and 

opinions. What is this entity? Does it have some kind of governmental 

authority? What is its relationship to the bars of the 50 states?

Also, as a lawyer you need to be familiar with the various policy issues relating 

to the structure and regulation of the profession so that, through your state or 

local bar association or otherwise, you can participate in the improvement of 

the profession and the justice system.

FOR EXAMPLE: Should paralegals be allowed to provide some services to 

clients without being supervised by lawyers? Should lawyers be required 

to offer some services to clients who cannot afford to pay them? If you 

believe the answer to either of these questions is yes, you could become 

involved in advocacy to license paralegals or to mandate pro bono work.

1. Leslie C. Levin, The Ethical World of Solo and Small Law Firm Practitioners, 41 Hous. L. Rev. 309, 
368-369 (2004).
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Even as a new lawyer, you will have opportunities to affect the ever-changing 

law of the legal profession. You may become a law clerk to a judge. You might 

be asked to draft an opinion on an appeal of a lawyer disciplinary matter or to 

advise your judge about proposed ethical rules. You could become involved in 

legislative policymaking as a staff member to a state or federal legislator, or even 

as an elected representative. Many recent law graduates serve on committees of 

state and local bar associations that initiate or comment on changes in the rules 

that govern lawyers. Much of the impetus for law reform comes from the fresh 

perceptions of newcomers who have not yet become fully accustomed to “busi-

ness as usual” in their particular fields of law.

What is the difference between ethics and morals?

That depends on whom and in what context you ask. These two terms are 

sometimes used synonymously2 and sometimes distinguished, but in varying 

ways. One scholar defines “morals” as

values that we attribute to a system of beliefs that help the individual 

define right versus wrong, good versus bad. These typically get their 

authority from something outside the individual — a higher being or 

higher authority (e.g. government, society). Moral concepts, judgments 

and practices may vary from one society to another.3

We use the word “moral” to refer to the broad question of whether an act is 

right or wrong.

“Ethics” as a general concept is “also called moral philosophy, the discipline 

concerned with what is morally good and bad, right and wrong. The term is 

also applied to any system or theory of moral values or principles.”4 We use the 

term “ethics” or “ethical,” however, to refer not to the field of moral philosophy, 

but to the field of legal ethics. The term “legal ethics” is defined as “principles of 

conduct that members of the profession are expected to observe in the practice 

of law. These principles are an outgrowth of the development of the legal pro-

fession itself.”5 When we ask whether a particular act is “unethical,” usually we 

are asking whether the act would violate the ethics codes that govern lawyers. 

We also invite readers to consider whether a particular response to a problem is 

moral or immoral. Often, but not always, “the right thing to do” in a particular 

situation also complies with the ethical rules. Even so, it is important to ask 

2. See, e.g., Merriam-Webster On-Line Dictionary, https://www.merriam-webster.com/dictionary/
moral (last visited Aug. 21, 2017), which lists “moral” and “ethical” as synonyms.

3. Frank Navran, What Is the Difference Between Ethics, Morals and Values? Ethics and Compliance 
Initiative, Ethics and Compliance Glossary, http://www.ethics.org/resources/freetoolkit/toolkit-glossary 
(last visited Oct. 7, 2017).

4. “Ethics,” Encyclopædia Britannica, http://www.britannica.com/eb/article-9106054/ethics (last  
visited Aug. 21, 2017).

5. “Legal Ethics,” Encyclopædia Britannica, http://www.britannica.com/topic/legal-ethics (last visited 
Aug. 21, 2017).
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both questions. Of course, lawyers often disagree both about what is the best 

interpretation of an ethical rule and about what is “the right thing to do.”

The ethics codes reflect a fairly strong consensus within the legal profession 

about what lawyers should do when faced with certain kinds of pressures and 

dilemmas. Most lawyers would say that it is immoral as well as professionally 

improper to violate a state’s code of ethics for lawyers. But many lawyers could 

identify some rules whose mandates do not correspond with their individual 

moral judgment.

FOR EXAMPLE: One rule bars litigating lawyers from helping indigent 

clients to pay their rent. While providing such assistance would violate 

the rule and could get a lawyer in trouble, few people would say that it 

would be immoral to do so.

The critical point here is that in evaluating any question in legal ethics, you 

must ask whether the conduct in question violates the ethics codes. (For the 

protection of both the lawyer and the client, you also must ask whether the 

conduct violates other law, such as criminal law or regulatory law.) Quite apart 

from the question of compliance with law, you should add a final question: 

“What is the right thing to do?”
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What difference does it make that lawyers are “professionals”?

The words “profession” and “professional,” like the words “ethics” and “ethical,” 

have multiple meanings. Some fields, such as medicine, law, and architecture, 

are considered “professions,” while others are not. Members of many profes-

sions are permitted to do work that is forbidden to nonmembers. They must 

be licensed before they are allowed to ply their trades. To obtain licenses, they 

must receive extensive technical training. Governing bodies of professional 

associations develop standards for licensing professionals and for disciplining 

licensees who fail to meet the standards.

Second, a critical aspect of what it means to be a professional is a commit-

ment to serving others. The training and licensing of lawyers is intended to 

promote the delivery of high-quality services, to expand the opportunities for 

people to have access to justice, and to foster support throughout society for the 

rule of law. Because the profession is essential to the protection of democratic 

government, and because the licensing process gives attorneys a monopoly on 

the services they provide, lawyers are expected to provide some service to cli-

ents who cannot afford to pay. They are also expected to participate in the im-

provement of the legal system.

Third, to be “professional,” or do something in a professional way, means to 

do an unusually careful job. This sense of the word does not require advanced 

training, but it does imply a high degree of skill and care. One can do a profes-

sional job of any work, not just the work required of members of the “profes-

sions.” Most people who consider themselves “professionals” have their own 

internal standards of performance. They want to perform at a high level at all 

times, even when no one is watching. They derive internal satisfaction as well 

as external rewards for doing excellent work.

A fourth aspect of becoming a professional is that a person joining a profes-

sion adopts a defined role and agrees to comply with articulated standards of 

conduct. This may lead the individual to make moral choices about his conduct 

that are justified by reference to the defined role.6

FOR EXAMPLE: A criminal defense lawyer might urge that it is proper 

to seek to exclude from evidence an exhibit that shows his client’s guilt 

6. For some of the many fine books and articles discussing professionalism among lawyers, see ABA 
Commission on Professionalism, In the Spirit of Public Service: A Blueprint for the Rekindling of Lawyer 
Professionalism (1986); ABA Section of Legal Educ. & Admissions to the Bar, Teaching and Learning 
Professionalism 6 (1996); Scott L. Cummings, ed., The Paradox of Professionalism: Lawyers and the Possibility 
of Justice (2011); Mary Ann Glendon, A Nation Under Lawyers: How the Crisis in the Legal Profession Is 
Transforming American Society (1994); Anthony T. Kronman, The Lost Lawyer: Failing Ideals of the Legal 
Profession (1993); David Barnhizer, Profession Deleted, Using Market and Liability Forces to Regulate the 
Very Ordinary Business of Law Practice for Profit, 17 Geo. J. Legal Ethics 203 (2004); Melissa L. Breger, Gina 
M. Calabrese & Theresa A. Hughes, Teaching Professionalism in Context, Insights from Students, Clients, 
Adversaries and Judges, 55 S.C. L. Rev. 303 (2003); Richard A. Posner, Professionalisms, 40 Ariz. L. Rev. 1 
(1998); Deborah L. Rhode, The Professionalism Problem, 39 Wm. & Mary L. Rev. 283 (1998).
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because the police obtained the evidence improperly. Even if the court’s 

ability to discern the true facts is compromised by the exclusion of the 

evidence, the criminal defense lawyer would argue that his request to 

exclude it is consistent with his role.

Some scholars have questioned whether this “role differentiation” is too easily 

used to justify conduct that otherwise might be viewed as immoral.7

You, like most students, are probably very excited by the prospect of joining a 

profession. Membership offers the opportunity to develop your skills and to evolve 

internal standards of performance, to challenge yourself to lifelong learning and 

improvement, and to serve others. And at least in law, after the first few years of 

training, no one but you will know the details of much of what you do. The external 

standards play an important role, but they often lie in the background. You must set 

most of your professional standards internally, especially those that relate to your 

treatment of clients and the quality of your work product.

Joining the legal profession8 requires mastery of a large and complex body of 

externally imposed ethical and legal standards. Many decisions are left to the pro-

fessional discretion of the lawyer who is handling a particular matter, but the lawyer 

is expected to know which standards are discretionary and which are not. In this 

course, you will become acquainted with many external standards, and you will 

have opportunities to cultivate and refine your own internal standards.

Lawyers and law students usually think of themselves as belonging to an 

honorable and prestigious profession whose members devote themselves to cli-

ent service and to our system of justice. However, public opinion polls show 

that most people view lawyers as dishonest and unethical. For example:

●	The prestige of lawyers fell dramatically over a 30-year period, with the 

percentage of people who thought they had very great prestige falling from 

36 percent in 1977 to 26 percent in 2009. No other profession experienced 

such a dramatic drop in prestige during the period surveyed by Harris.9 
●	A 2006 Harris poll found that only a quarter of the public would trust 

lawyers to tell the truth, far lower than the percentage who would trust 

7. Richard Wasserstrom, Lawyers as Professionals: Some Moral Issues, 5 Hum. Rts. 1, 7-8 (1975).
8. In this book, we use the phrase “the legal profession.” But neither the fact that lawyers aspire to 

become “professionals” nor the fact that the United States has about 1.3 million lawyers necessarily proves 
that lawyers are part of a profession. Indeed, Professor Thomas Morgan has cogently argued that law is 
merely a business like many others and that “American lawyers are not part of a profession.” He suggests 
that lawyers are like many other people in business and that the idea of a “legal profession” is a clever fiction 
perpetuated by the American Bar Association to confer prestige on lawyers and to prevent competition 
from nonlawyers. Morgan suggests that “lawyers will be able to understand their problems and opportuni-
ties only by seeing the world clearly and without the distortion the label ‘professional’ introduces.” Thomas 
D. Morgan, The Vanishing American Lawyer 19-69 (2010). We return to this question in Chapter 14.

9. Harris Interactive, Firefighters, Scientists and Doctors Seen as Most Prestigious Occupations (Aug. 4,  
2009), http://media.theharrispoll.com/documents/Harris-Interactive-Poll-Research-Pres-Occupations-2009- 
08.pdf.
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ordinary people (66 percent), and the lowest percentage for any profes-

sion except actors.10

●	A 2011 Harris poll found that leaders of law firms inspired a great deal 

of confidence in only 11 percent of Americans. Only leaders of Congress 

and Wall Street scored lower.11

●	In a 2014 Gallup poll, respondents were asked to rate lawyers and other 

professionals based on the respondents’ view of their honesty and ethi-

cal standards. Only 21 percent of the public rated lawyers “high or very 

high” for honesty and ethics. Lawyers ranked far below nurses (80 per-

cent ranked “high or very high” for honesty and ethics), doctors (65 per-

cent), pharmacists (65 percent), and police officers (48 percent).12

10. The Public Thinks Lawyers Lie, Justice Denied, Summer 2007, at 6, quoting Harris Interactive, Doctors 
and Teachers Most Trusted Among 22 Occupations and Professions, Harris Poll No. 61 (Aug. 8, 2006).

11. Harris Interactive, Confidence in Congress and Supreme Court Drops to Lowest Level in Many 
Years (May 18, 2011), http://www.theharrispoll.com/politics/Confidence_in_Congress_and_Supreme_
Court_Drops_to_Lowest_Level_in_Many_Years.html.

12. Gallup, Honesty/Ethics in Professions 2014, http://www.gallup.com/poll/1654/Honesty-Ethics-
Professions.aspx?utm_source=ETHICS&utm_medium=topic&utm_campaign=tiles.
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The public’s perception of lawyers is also reflected in the many cartoons (like 

some of those reproduced in this book) depicting lawyers as avaricious and 

unethical, and in oft-told jokes such as this one:

An ancient, nearly blind old woman retained the local lawyer to draft 

her last will and testament, for which he charged her $200. As she rose to 

leave, she took the money out of her purse and handed it over, enclosing 

a third $100 bill by mistake. Immediately, the attorney realized he was 

faced with a crushing ethical decision: Should he tell his partner?13

B. Some central themes in this book

Several themes come up repeatedly in this book. Perhaps they represent some 

fundamental questions about the practice of law.

1. Con�icts of interest

One common thread is that many ethical problems present conflicts of interest. 

One might define an ethical dilemma as a situation in which a person notices 

conflicting obligations to two or more people, one of whom may be herself. 

Chapters 6 through 10 deal with the body of law that lawyers usually refer to 

when they are talking about “conflicts of interest,” but many of the other topics 

could also involve conflicts between competing interests or obligations.

FOR EXAMPLE: Suppose a client informs you that he was arrested in 

the course of planning a terrorist attack. The other conspirators have not 

been apprehended. He tells you where they are hiding. You have a duty 

to protect the confidences that your client shared with you, but you also 

may feel that you have a duty to your community to help prevent the 

terrorist attack from taking place.

FOR EXAMPLE: Your firm will pay you a bonus of $100,000 if your 

annual billings exceed 2,500 hours.14 You are working on one major 

memo, billing by the hour. You can achieve a very good result for the cli-

ent in 30 hours, or you could do the “dissertation” version of the memo 

and bill 100 hours.

13. Marc Galanter, The Faces of Mistrust: The Image of Lawyers in Public Opinion, Jokes and Political 
Discourse, 66 U. Cin. L. Rev. 805, 819 (1998).

14. Many law firms tie the amount they pay in bonuses to the number of hours worked and the number 
of years an associate has been with a firm. One associate at Kirkland & Ellis, for example, reported a bonus  
of $100,000 for a year in which that individual billed more than 2,500 hours. David Lat, Associate Bonus  
Watch: Kirkland & Ellis Returns to Shattering the Bonus Market Ceiling, Above the Law (Dec. 19, 2014), 
http://abovethelaw.com/2014/12/associate-bonus-watch-kirkland-ellis-returns-to-shattering-the-bonus-
market-ceiling/.
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Examine each of the topics covered in this course through this “conflict of 

interest” lens. Sometimes you can see the issues more clearly by articulating the 

nature of the conflict presented.

2. Truthfulness

Another central theme is the question of whether and to what extent a law-

yer is obliged to be truthful. Rule 8.4 prohibits “dishonesty, fraud, deceit [and] 

misrepresentation.” At first blush, this might seem like a very simple issue. In 

fact, however, very many ethical dilemmas involve a conflict about truthfulness. 

Some of the issues about honesty and deception turn out to involve conflicts 

between a lawyer’s personal interests and an obligation to a client, or a conflict 

between her duty to a client and to another person. These are two of the other 

recurrent themes.

FOR EXAMPLE: Suppose you are conducting a direct examination of a 

client in court. Your client surprises you by making a statement that you 

know is false. You have a duty to advance your client’s interests, or at least 

not to harm them, and a duty to be truthful in dealing with the tribunal. 

If you tell the judge that your client lied on the stand (or if you persuade 

your client to correct his testimony), you are being fully truthful. If you 

conceal the information, however, you might better advance your client’s 

interests.

FOR EXAMPLE: A prospective client is considering hiring you to handle 

a large (that is, lucrative) matter involving toxic waste disposal. You once 

did a very modest amount of work on a matter involving similar facts. 

The client asks, “Do you have a lot of experience in this area?” A truthful 

answer probably will result in the client seeking representation elsewhere.

Many problems raise questions about whether a lawyer can lie or mislead 

someone, withhold information, shade the truth, or sit quietly and watch a cli-

ent mislead someone. In an ideal world, we might aspire to unvarnished truth-

fulness in dealings with others, but the obligations of an advocate present many 

situations in which withholding information seems justifiable.

3.  Lawyers’ duties to clients versus their  
duties to the justice system

Lawyers differ in their perceptions of their role in society. Some lawyers see them-

selves as important cogs in the “adversary system” machine. These lawyers see their 

role almost exclusively to be the protection and advancement of client interests. 
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As we discuss later in the text, the justification for this narrow view of lawyers’ 

duties is strongest for criminal defense lawyers who represent indigent defendants. 

If there are substantial resources available for prosecution and few for defense, law-

yers might properly focus their energies on the protection of their clients. Criminal 

defense lawyers in particular often urge that by focusing on the representation of 

their clients, they are contributing to the improvement of the justice system.

At the other end of the spectrum are lawyers who believe their primary re-

sponsibility is to protect our system of justice and to ensure that proceedings are 

fair, that participants play by the rules, and so on. Lawyers who become judges 

or who work for judges are in this group. To a lesser degree, so are lawyers 

who work for government agencies, including prosecutors. In addition, some 

lawyers in private practice and in nonprofit organizations have a broad view 

of their public responsibilities. Sometimes lawyers choose the fields in which 

they work based on ideas about their roles. Some spend their lives, for example, 

trying to improve access to justice for disadvantaged groups. Sometimes this 

sense of responsibility affects lawyers’ choice of work. A “public interest” lawyer 

might pursue class action litigation rather than individual cases or might work 

on legislation rather than litigation to produce broader results.

Although some lawyers define their roles in a way that places them closer to 

one end of the “client-centered” than the “public-centered” spectrum, most law-

yers reside somewhere between those poles. Most lawyers take very seriously their 

duties to their clients, and simultaneously notice aspects of their work that might 

impact broader groups of people. Very many ethical dilemmas involve some con-

flict between the interests of a client and the interests of a larger community.

FOR EXAMPLE: Suppose you are representing a client in a products 

liability suit involving a child’s car seat that failed to restrain a child dur-

ing a car accident because the straps came loose. You know that the defect 

that your client discovered in the car seat could endanger many other 

children. If you take the matter to trial, you will have the opportunity 

to publicize the problem and possibly to obtain an injunction requir-

ing the manufacturer to correct the defect. However, the manufacturer 

has offered your client an attractive settlement under which your client 

would have to agree to keep the matter confidential, and your client pre-

fers to accept the offer and put the episode behind her.

In this situation, a lawyer might advise the client of the other interests and 

considerations that point toward turning down the settlement. But the lawyer 

should defer to the client’s wishes if she wants to accept the settlement. Even if 

the client wants to settle, the lawyer may think of other advocacy work unre-

lated to his client’s matter that would assist others who have purchased the same 

car seat. The perennial problem for many lawyers is that other clients’ work 

awaits, and the possible law reform work is unlikely to generate fees.
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This theme of the public interest versus a client’s individual interest pops 

up throughout the text. Chapter 2, for example, describes a lawyer who did not 

fulfill his duty to report the misconduct of another lawyer because his client did 

not want him to make a report. In Chapter 11, we discuss some circumstances 

in which a lawyer might have confidential information that, if revealed, could 

prevent or mitigate harm to others or could help to ensure a just outcome in 

litigation.

4.  Lawyers’ personal and professional interests 
versus their �duciary obligations

Throughout the book are examples of situations in which a lawyer’s own inter-

ests conflict in some way with her duties to a client. Chapter 9 addresses such 

conflicts directly, but they arise elsewhere also. In Chapter 3, for example, we 

discuss the tension between the duty to protect confidences and a lawyer’s 

felt need to share aspects of her working life with her friends. In Chapter 13, 

we discuss the duty to provide services to clients who cannot afford to pay 

fees, which is in the public interest but may not be in the lawyer’s financial 

self-interest.

5.  Self-interest as a theme in regulation of lawyers

In the study of the rules that govern lawyers, especially the ethics codes, one 

often sees evidence of the drafters’ concern for their own or other lawyers’ 

interests. These concerns tend to predominate over attention to the interests 

of clients, adversaries, the public, or those who cannot afford to hire lawyers. 

For example, look at ABA Model Rule 1.5(b), which explains lawyers’ duty to 

inform clients about the basis of fees based on time spent.

The scope of the representation and the basis or rate of the fee and 

expenses for which the client will be responsible shall be communicated 

to the client, preferably in writing, before or within a reasonable time after 

commencing the representation, except when the lawyer will charge a 

regularly represented client on the same basis or rate. Any changes in 

the basis or rate of the fee or expenses shall also be communicated to 

the client.

We italicize the various qualifiers in this rule. A client-centered rule might 

require disclosure of the amount to be charged before the client hires the law-

yer. But this rule requires only disclosure of the “basis or rate” of the fee and 

expenses. The rule does not specify what must be disclosed, although the com-

ments offer some details on disclosure of what expenses will be separately billed. 

This rule usually is understood to require disclosure of how much a lawyer 
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plans to charge for each hour worked. It does not require disclosure of whether 

the lawyer plans to bill only for high-quality research and advocacy time, or 

whether the lawyer also intends to bill at that rate or some other rate for time 

spent doing administrative work, “thinking” time, airplane time, or time spent 

chatting with the client about their children’s sporting events. Nor need the law-

yer disclose how many hours the lawyer thinks the new matter might require. 

So a lawyer might comply with the rule but leave the client knowing almost 

nothing about the fees to be charged.

But there are more hedges. Must the lawyer make this paltry disclosure be-

fore the client hires the lawyer? No. The rule requires a lawyer only to inform 

the client of his hourly rate “before or within a reasonable time after” the lawyer 

begins the work. Must the lawyer make the disclosure in writing, so that the cli-

ent has a record of what was said? The rule says no. Writing is preferred, but not 

required. Does the lawyer have to make a fee rate disclosure at the beginning of 

each matter undertaken for a client? No, this disclosure is required only if the 

lawyer has not regularly represented the client on the same basis.

The rule also requires a lawyer to tell the client if the basis or rate of the fee 

changes. But notice that the rule does not require the lawyer to consult with the 

client to get permission to raise his rates. Nor does the rule even require notice 

of an increase in the rate in advance of beginning to bill at a higher rate. A more 

consumer-oriented rule would disallow changes in the price of the service with-

out the consent of the person charged. But not so for lawyers.

Why is this rule so hedged? One part of the answer is that it was drafted 

mainly by lawyers and then, in the states that adopted it, approved through a 

process in which most or all of the participants were lawyers. Perhaps we should 

not be surprised that many lawyers want maximum latitude and minimum reg-

ulation of their financial relationships with their clients.

This rule provides a vivid example of how lawyers’ self-interest is expressed 

in the law governing lawyers. When reading rules and opinions, watch for other 

examples of rules that give primary attention to the interests of lawyers rather 

than of clients.

6.  Lawyers as employees: Institutional pressures on 
ethical judgments

One last theme that comes up often in the text involves lawyers as employees. 

Many ethical dilemmas are caused or exacerbated by conflicts between a law-

yer’s obligations under ethics rules or other law and the lawyer’s felt duties to 

her employer. Lawyers often feel duty-bound to follow instructions from more 

senior lawyers, even if what they are asked to do seems wrong. In addition, 

lawyers tend to absorb the ethical norms of the institutions that employ them, 

even if what is going on around them is inconsistent with published or official 

professional norms.
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Professor Kimberly Kirkland did an empirical study 

in which she interviewed 22 large-firm lawyers about 

the structure of large firms and the influence of these 

structures on the ethical awareness of their associates. 

She concluded that as lawyers “climb case hierarchies 

and negotiate their firms’ management bureaucracies . . . 

they look to the lawyers they are working for and with, 

and those who matter to them at the time, as the source 

of norms,” including ethical norms. The individuals from 

whom the associates absorb professional norms are not 

the “elite partners” but those who really matter, such as 

their immediate supervisors and the firms’ managers.15

Lawyers who are employees may feel obliged not to share information  about 

the misconduct of others in their firms or agencies, information that the rules 

require to be reported. New lawyers often have good familiarity with the ethics 

rules. They may know what the rules say and may notice aspects of the work 

that seem to be inconsistent with what the rules require. But new lawyers of-

ten have little authority within the institutions where they work, and they have 

strong incentives to be diligent and loyal and not to criticize the conduct of 

their superiors. If they do raise questions about ethical problems, they may face 

retaliation through loss of raises, bonuses, attractive assignments, or promo-

tions. They may even get fired.

In evaluating many problems in this text, you will encounter ethical dilem-

mas that require action. In considering what to do, you will often find yourself 

caught between your duties as a member of the profession and your obligations 

to your employer institution. By exploring a large number of these problems, 

you will become more adept at distinguishing those that are serious enough to 

require action, even when that action might be considered disloyal. You will 

also develop a repertoire of methods by which you might fulfill your duties to 

the profession without placing yourself at risk of retaliation.

7. �e changing legal profession

The legal profession appears to be undergoing a period of profound change, 

brought about by globalization, changes in technology, and the recession that 

began in 2008. The last chapters of this book provide a partial portrait of the 

legal profession: what it aspires to be, how it has evolved over time, and current 

trends that will profoundly affect the next generation of lawyers.

15. Kimberly Kirkland, Ethics in Large Firms: The Principle of Pragmatism, 35 U. Mem. L. Rev. 631, 
710-711 (2005).

Professor Kimberly 

Kirkland



14 Introduction

C. The structure of this book

Our primary focus in organizing this book is on the interests and needs of the 

law students who read it.16 We have ordered the topics based on what we believe 

law students need to learn first about the law governing lawyers. We put early 

in the book issues that are of pressing concern to law students or that may arise 

in the course of externships, clinics, or part-time work. We begin Chapter 1 by 

discussing the basic structure of the legal profession and the law that governs law-

yers because absent that background, the rest of the book might not make sense. 

Then we take up admission to the bar, a topic of great urgency for many students. 

We proceed in Chapter 2 through an overview on lawyer liability, looking at the 

disciplinary system, at legal malpractice liability, and at legal protections for sub-

ordinate lawyers. These topics appear early so that as students proceed to study 

the ethics codes, they will understand the consequences of violating these rules.

In Chapters 3 and 4, we turn to the duty to protect confidences and the 

attorney-client privilege. Chapter 3 opens with a set of questions that confront 

many law students every day. “If I’m working on a client matter, can I talk about 

it outside the office? How much can I say? What if I’m in a public place?” Law 

students do not create autonomous lawyer-client relationships, but most law 

students do work on client matters, so these are some of the first ethical ques-

tions that students encounter.

Chapter 5 explains the law of lawyer-client relationships. It covers the rules 

on how lawyers and clients begin and end their work together and lawyers’ du-

ties to clients, including the duties of competence, candor, and diligence. This 

chapter also examines the allocation of decision-making authority between 

lawyers and clients.

Chapters 6 through 10 explore the law on conflicts of interest, which in-

volves questions of confidentiality and of loyalty. The law of conflicts, which is 

probably the most complex material in the book, includes ethical rules, liabil-

ity rules, and disqualification rules. Chapter 6 describes the different types of 

16. One could organize a textbook on legal ethics with a discussion of the formation of a lawyer-client 
relationship and then take up issues chronologically, according to when they arise in the course of the rela-
tionship. One could organize a text (following the structure of the Model Rules) according to who are the 
parties to a particular set of issues — lawyers dealing with clients, former clients, courts, adversaries, and 
so on. We have used the “who are the actors” question as one organizing principle, but not the only one.

Another organizing principle for this book is pedagogical. Professional responsibility is not an easy 
course to teach; establishing open communication and ongoing student engagement can be an uphill bat-
tle. We offer an organized and logical outline of the law governing lawyers, but some choices about topic 
order are affected by judgments about the needs of our student readers and about what will make for a 
good course. For example, it’s important at the beginning to get some basic information across, but it’s even 
more important to offer an interesting problem for discussion on the first day of class. Also, it is desirable 
to cover the chapters on conflicts of interest before the point in the semester at which many students take 
the MPRE. But because the conflicts material is difficult, it should not be taught too early in the semester. 
These and other pedagogical ideas guided our decisions.
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conflicts and introduces the subject of concurrent conflicts between the inter-

ests of two or more present clients. Chapter 7 discusses examples of concurrent 

conflicts in particular practice settings. Chapter 8 examines conflicts between 

the interests of present clients and past clients. Chapter 9 addresses conflicts 

between the interests of lawyers and their own clients, most of which involve 

money. It covers issues relating to fee arrangements and billing practices, the 

rules governing care of client money and property, and other issues that raise 

conflicts between the interests of lawyers and clients. Chapter 10 discusses con-

flicts issues for present and former government lawyers and the ethical respon-

sibilities of judges.

Chapters 11 and 12 look at lawyers’ duties to people who are not their cli-

ents. They explain the obligations of truthfulness to courts, adversaries, wit-

nesses, and others. They consider the conflicts that arise between (a) protecting 

confidences and advocating for a client’s interests, and (b) dealing honestly and 

fairly with everyone else.

Chapter 13 reveals the bar’s professed desire to serve the entire public, in-

cluding those who cannot afford legal services, but shows that that goal is far 

from being met. It also documents that while some lawyers do provide services 

to those in need, including through pro bono representation, governmental 

support is also necessary to meet public needs. Chapter 14 offers a glimpse of 

the economic and technological changes that are rapidly transforming the U.S. 

legal profession and the delivery of legal services. It also addresses some impor-

tant aspects of regulation of the business of practicing law, including advertis-

ing by lawyers and limitations on interstate legal practice.

D.  The rules quoted in this book:  
A note on sources

This book quotes the text of numerous “rules of professional conduct” and 

their “comments.” The American Bar Association (ABA) drafts and issues 

Model Rules of Professional Conduct and recommends that state courts adopt 

them as law. Most state courts have adopted the ABA’s Model Rules, often 

with several variations reflecting local policy. The state with the fewest depar-

tures from the Model Rules is Delaware, largely because E. Norman Veasey, 

the chief justice of Delaware when Delaware adopted its rules, had been the 

chair of the ABA Committee that had drafted the most recent major rewrite 

of the rules in 2002.17 Most law students study the Model Rules, not a par-

17. In fact, with only a few exceptions (most notably Rules 1.5, 3.5, and 3.9), the text of the rules in 
this book is the text of the Delaware Rules of Professional Conduct, which happens to correspond to the 
text of the Model Rules. So if you happen to be studying at Widener University’s Delaware campus, you are 
actually studying your own state’s rules.


