FAMILY LAW FOR PARALEGALS

EIGHTH EDITION
J. Shoshanna Ehrlich

The Eighth Edition of Family Law for Paralegals
continues to provide complete coverage of
traditional family law topics with historical
context and dynamic cutting-edge issues—such
as nonmarital families, child abuse and neglect,
and same-sex marriage. ). Shoshanna Ehrlich’s
balanced approach prepares students to handle
the work of a paralegal through examples,
assignments, and sample forms that mirror
legal practice.

Family Law for Paralegals features:

e A balance of traditional and cutting-edge
topics

e Brief historical overviews that place family law
in meaningful context

e Chapter summaries, key terms, and questions
for review and discussion

e Cases for analysis that develop critical thinking
and writing skills

e Avariety of assignments for practicing lawyering
skills, such as research, analysis, memo writing,
and argumentation

e Sample forms to familiarize students with those
used in practice

www.WKLegaledu.com

SUSTAINABLE Certified Sourcing
FORESTRY _

INITIATIVE www.sfiprogram.org
SFI-00756

The Eighth Edition is updated throughout
with significant developments in Family Law:

e Marriage coverage now includes the retroactive
application of Obergefell v. Hodges to backdate
marriages of same-sex couples, the debate
over whether merchants can refuse to provide
wedding-related services and goods to same-
sex couples based on religious objections, and
whether the marriage consent age should be
raised to protect minors.

¢ Domestic violence coverage discusses the use
of electronic monitoring in domestic violence
cases, civil orders of protection for minors who
are being forced into marriage, and employer-
initiated restraining orders.

e Children’s issues expanded with new sections
on the appointment of attorneys to represent
children in contested custody disputes,
considerations of parental disability in best
interest determinations, and same-sex couples
and the establishment of legal parenthood.

e Economic issues updated with due process rights
of low-income parents in civil contempt cases for
nonpayment of child support, discussion of the
backlash against “permanent” spousal support
awards, the tax treatment of spousal support
payments, and inclusion of virtual assets.

10050997-0003

ISBN 978-1-5438-0166-8

|| || || Il
917815431801668 |HH||H|“

Yya114y3

STVOHIVIV] 404 MV'] ATINVH

NOILId3 HLHO9I3

J. Shoshanna Ehrlich

FamMiLy Law

FOR PARALEGALS

EIGHTH EDITION

N

(=) Wolters Kluwer




Family Law for
Paralegals

Eighth Edition






Family Law for
Paralegals

Eighth Edition

J. Shoshanna Ehrlich

Professor

Women’s, Gender, and Sexuality Studies Department
College of Liberal Arts
University of Massachusetts Boston

-

&), Wolters Kluwer



Copyright © 2020 J. Shoshanna Ehrlich
Published by Wolters Kluwer in New York.

Wolters Kluwer Legal & Regulatory U.S. serves customers worldwide with CCH, Aspen Publishers,
and Kluwer Law International products. (www.WKLegaledu.com)

No part of this publication may be reproduced or transmitted in any form or by any means, electronic
or mechanical, including photocopy, recording, or utilized by any information storage or retrieval sys-
tem, without written permission from the publisher. For information about permissions or to request
permissions online, visit us at www.WKLegaledu.com, or a written request may be faxed to our per-
missions department at 212-771-0803.

Cover image: Cienpies Design/Shutterstock

To contact Customer Service, e-mail customer.service@wolterskluwer.com,
call 1-800-234-1660, fax 1-800-901-9075, or mail correspondence to:

Wolters Kluwer

Attn: Order Department
PO Box 990

Frederick, MD 21705

Printed in the United States of America.
1234567890
ISBN 978-1-5438-0166-8

Library of Congress Cataloging-in-Publication Data

Names: Ehrlich, J. Shoshanna.

Title: Family law for paralegals / J. Shoshanna Ehrlich, Professor, Women'’s,
Gender, and Sexuality Studies Department, College of Liberal Arts, University of
Massachusetts— Boston.

Description: Eighth edition. | New York: Wolters Kluwer, 2020. | Includes bibliographical
references and index.

Identifiers: LCCN 2019021422 | ISBN 9781543801668

Subjects: LCSH: Domestic relations—United States. | Legal assistants— United
States— Handbooks, manuals, etc.

Classification: LCC KF505.E35 2020 | DDC 346.7301/5—dc23

LC record available at https://lcen.loc.gov /2019021422



About Wolters Kluwer Legal &
Regulatory U.S.

Wolters Kluwer Legal & Regulatory U.S. delivers expert content and solu-
tions in the areas of law, corporate compliance, health compliance, reim-
bursement, and legal education. Its practical solutions help customers
successfully navigate the demands of a changing environment to drive their
daily activities, enhance decision quality and inspire confident outcomes.

Serving customers worldwide, its legal and regulatory portfolio includes
products under the Aspen Publishers, CCH Incorporated, Kluwer Law
International, ftwilliam.com and MediRegs names. They are regarded as
exceptional and trusted resources for general legal and practice-specific
knowledge, compliance and risk management, dynamic workflow solu-
tions, and expert commentary:.







To Alan, Emma, my father, and the memory of my mother






Summary of Contents

Contents

Preface

Acknowledgments

Chapter1 ~ Marriage and Cohabitation

Chapter2  Premarital and Postmarital Agreements
Chapter3  Domestic Violence

Chapter4  The Law of Divorce, Annulment, and Legal Separation
Chapter5  Child Custody

Chapter 6 Child Support

Chapter7  Spousal Support

Chapter 8  Division of Marital Property

Chapter9  Jurisdiction

Chapter 10  The Divorce Process

Chapter 11  Determining Parentage

Chapter 12 Child Abuse and Neglect

Chapter 13 Adoption

Glossary

Index

xi
XX
XXUii

61

93
155
195
269
327
371
421
445
551
603
643

697
713






Contents

Preface
Acknowledgments

Chapter1 Marriage and Cohabitation

Marriage: Regulating the Relationship
Common Law Origins
The Civil Law Tradition
Married Women's Property Acts
The Move to Legal Equality

Entrance into Marriage: Choosing a Spouse
Loving v. Virginia
Marital Rights of Same-Sex Partners
The Renewed Struggle for Marriage Equality
The Backlash: The Campaign to Preserve Marriage as a Heterosexual
Institution
Marriage Equality in the States
Marriage Equality: The Law of the Land
The Backlash Against Obergefell
Restrictions on the Entry into Marriage
Incest
Multiple Marriages
Marital Age
Marriage Formalities
Obtaining a Marriage License
Consequences of Failing to Comply with Licensing Requirements
Common Law Marriage
Formation Requirements and Consequences
Interstate Recognition

The Legal Rights of Cohabiting Couples

XXV
xXxX0il

O 0 N\ O R NN R

—_
o

10
10
11
14
15
16
17
18
20
20
22
22
23
24
24

Xi



Xii

Contents

Opening the Door to the Courthouse: The Landmark
Case of Marvin v. Marvin

Chapter Summary
Key Terms

Review Questions
Discussion Questions
Assignments

Cases for Analysis
Loving v. Virginia
Obergefell v. Hodges
Marvin v. Marvin
Brush & Nib Studio, LC v. City of Phoenix

Endnotes

Chapter 2 Premarital and Postmarital Agreements
The Traditional Approach to Premarital Agreements
The Growing Acceptance of Premarital Agreements

Legal Requirements
Threshold Considerations
The Fairness Requirement
Requirements of Procedural Fairness
Requirements of Substantive Fairness
The Interdependence of Procedural and Substantive Fairness

Common Types of Provisions
Property
Spousal Support
Child Custody and Child Support

Postmarital Contracts
Chapter Summary
Key Terms

Review Questions
Discussion Questions
Assignments

Cases for Analysis
Posner v. Posner
Simeone v. Simeone
Bedrick v. Bedrick

Endnotes

Chapter 3 Domestic Violence
The Traditional Approach
Early Reform Impulses

25
28
29
29
30
30

31
31
34
44
49

57

61
61
63

64
64
64
66
69
71

71
72
72
73

73
74
75
75
76
76

77
78
80
85

92

93
93
95



Present Legal Approach to Domestic Violence

Obtaining Civil Orders of Protection Under Abuse
Prevention Laws
Qualifying Relationships
Dating Relationships
Same-Sex Couples
Covered Conduct
Available Remedies
Refraining from Further Abuse
Vacate and Stay-Away Orders
No-Contact Orders
Custody and Visitation
Protection of Pets
Support and Monetary Compensation
Treatment/Counseling
Electronic Monitoring
Relinquishment of Firearms
Statutory Obligations of Police Officers
Court Procedure: Obtaining Protective Orders
Enforcement of Protective Orders
Supplementing the Enforcement Process: Criminal Anti-Stalking Laws
Cyberstalking
Specialized Domestic Violence Courts
The Federal Response to Domestic Violence: The Violence Against
Women Act
Select Provisions of VAWA
The Violence Against Women Reauthorization Act of 2013

Chapter Summary
Key Terms

Review Questions
Discussion Questions
Assignments

Cases for Analysis
Fowler v. Fowler
Silva v. Carmel
Huch v. Marrs

Endnotes

Chapter4 The Law of Divorce, Annulment, and Legal Separation

Historical Overview
Religious Underpinnings
Marriage as an Indissoluble Bond
The Protestant Reformation
The English Experience

Contents

96

97

97

97

99
102
102
104
105
105
106
106
107
107
108
108
109
110
111
125
127
129
130

131
132
133

135
136
136
137
137

138
138
144
147

150

155

155
156
156
156
157

xiii



Xiv Contents

The American Experience
Divorce in the Colonies
The Rising Tide

Fault Divorce: Common Grounds and Defenses

Divorce Grounds
Adultery
Desertion/Abandonment
Cruelty

Defenses
Connivance
Condonation
Recrimination
Collusion

No-Fault Divorce
The Underpinnings of Reform
No-Fault Laws
No-Fault Grounds
The Divorce Counterrevolution
The Debate over No-Fault Divorce
Legal Reforms
Premarital Counseling
Covenant Marriage
The Law of Annulment
Distinguished from Divorce
Grounds
Void Marriages
Voidable Marriages
Consequences of an Annulment Decree
Children
Spousal Support and the Division of Property
Revival
Legal Separation
The Nature of the Action
Distinguished from an Action for Separate Maintenance
Chapter Summary
Key Terms
Review Questions
Discussion Questions
Assignments
Cases for Analysis
Berry v. Berry
In the Matter of Blanchflower
Lawrence v. Lawrence

Endnotes

157
157
158

159
159
159
161
162
162
162
163
163
163

164
164
166
166
168
168
170
171
172

174
174
175
175
176
176
176
177
177

178
178
179

179
180
180
181
182

183
183
186
189

192



Contents

Chapter 5 Child Custody 195
Evolving Legal Standards 196
Paternal Preference 196
Shift to Maternal Custody 197
The Modern Best Interest Test 197
Formulating the Test 198
Applying the Test 199
Factoring Parental Characteristics/Identities into the Best Interest Test 207
Critiques of and Alternative Approaches to the Best Interest Standard 214
Gender Bias 214
Lack of Predictability 214
The Primary Caretaker Presumption 215
The American Law Institute’s Approximation Rule 216
Custody and Visitation Arrangements 218
Physical and Legal Custody Distinguished 218
Sole and Joint Custody Distinguished 219
A Closer Look at Shared Custody Arrangements 219
The Joint Custody Controversy 220
Legal Status of the Noncustodial Parent 222
Visitation Rights 223
The Visitation Schedule 223
When Unrestricted Visitation Is Not in a Child’s Best Interest 225
Parenting Plans, Parenting Coordinators, and Parent Education
Programs 226
Post-Divorce Custody and Visitation Disputes 230
Disputes About Custody 230
Disputes About Visitation 231
Relocation Disputes 232
Virtual Visitation 233
The Custodial and Visitation Rights of Grandparents and Stepparents 236
Grandparents 236
Stepparents 240
Chapter Summary 241
Key Terms 242
Review Questions 242
Discussion Questions 243
Assignments 244
Cases for Analysis 245
Mary Ann P. v. William R.P,, Jr. 246
Danti v. Danti 250
Miller v. Miller 258

Endnotes 264

XV



Xvi Contents

Chapter 6 Child Support 269
Historical Overview 270
Administrative Framework for the Establishment and Enforcement of Child

Support Orders 271
The Federal Office of Child Support Enforcement 271
At the State Level: The IV-D Agency 271
Eligibility for IV-D Services 272
Locating Absent Parents 273
Child Support Guidelines 274
Guideline Formulas 275
Percentage of Income 275
Income Shares 275
The Melson Formula 276
Determining What Income Is Subject to the Child Support Obligation 276
Defining Income 276
Setting the Income Base 277
Consideration of Specific Factors 278
Income of the Custodial Parent 279
Income of a New Partner 279
Income/Resources of the Child 279
Multiple Families 279
Extraordinary Expenses 280
Health Insurance 281
Custody and Visitation Arrangements 282
Financial Disclosure 283
Enforcing the Child Support Obligation 290
Support Enforcement at the State Level 290
Income Withholding 290
Liens 291
Credit Reporting 292
Licenses 292
The Federal Offset Program 292
Federal Tax Offset 292
The Passport Denial Program 293
Interstate Cases 293
The Uniform Interstate Family Support Act 294
The Full Faith and Credit for Child Support Order Act 295
Enforcement Under State Law Procedures 295
Criminal Nonsupport 296
Contempt 296
Enforcement by Private Child Support Collection Agencies 298
Modification and Adjustment of Support Awards 299
Modification Based on Changed Circumstances 299

The Review and Adjustment Procedure 300



Contents

Duration of the Parental Support Obligation
Termination of Support Prior to Majority
Emancipation
Parental Death
Adoption/Termination of Parental Rights
Extension of Support Beyond Majority
The Adult Student
Mental and Physical Disabilities

Tax Implications of Child Support Awards
Chapter Summary

Key Terms

Review Questions

Discussion Questions

Assignments

Cases for Analysis
McLeod v. Starnes
Colonna v. Colonna
Yerkes v. Yerkes

Endnotes

Chapter 7 Spousal Support

Historical Overview
English Roots: Alimony and Fault
Alimony on the Eve of the No-Fault Reform Era

Impact of No-Fault Reform
Property Division as the Primary Distributive Event
Shifting the Focus from Moral to Economic Considerations
Degendering the Support Obligation
Shifting from an Assumption of Female Economic Dependence to an
Assumption of Economic Self-Sufficiency
Critique of the “Clean Break” Approach

Support Determinations

Factors to Be Considered

Searching for Greater Certainty: Alimony Guidelines and the American
Law Institute’s Compensatory Principle
Spousal Support Guidelines
ALI's Compensatory Principle

Different Approaches to Structuring Spousal Support
Permanent Alimony
Lump-Sum Support
Rehabilitative Support
The Backlash Against “Permanent” Spousal Support Awards

300
300
301
301
302
302
302
304

304
305
306
306
308
309
310
310
313
317
322

327

327
327
328

329
329
330
330

330
331

333
333

335
336
337
337
338
339
340
341

Xvii



XViii

Contents

The Professional Degree Cases
The Degree as Property
Spousal Support Options
Medical Insurance
Post-Divorce Modification and Termination of Support
The General Concept

Modifiability and Termination of “Permanent” Support

Remarriage
Cohabitation
Change in Financial Circumstances
Modifiability of Specific Types of Support
Lump-Sum Support
Rehabilitative Support
Reimbursement Alimony
Agreement of the Parties to Prohibit Modification
Enforcement of Support Awards
Contempt
Other Enforcement Measures
Bankruptcy and the Support Obligation
Tax Consequences
Chapter Summary
Key Terms
Review Questions
Discussion Questions
Assignments
Cases for Analysis
In re Marriage of Line Nang Baccam
S.M.C.v. WPC.
Loutts v. Loutts

Endnotes

Chapter 8 Division of Marital Property

Historic Overview of the Two Marital Property Systems
The Common Law Approach
The Community Property Approach

The Two Marital Property Systems Today

The Property Distribution Process
Defining Property
The Tangible/Intangible Distinction
Divorce and the Family Pet

Unvested Pensions, Accrued Leave Time, and Professional

Gooduwill: Are They Property?
And What About the Virtual World?

342
342
343
344

345
345
346
346
347
347
348
348
348
349
349
349
349
350

350
351
351
352
353
354
354

356
356
360
363

368

371

371
372
372
373
375
376
376
377

380
383



Classification of Property
Defining Marital and Separate Property
The Significance of Timing
Looking Beyond Definitions: The Complexities of Classification
Transmutation
Valuation
Valuation Methods
The Role of Experts
Time of Valuation
Distribution
The Standard for Division: Equal or Equitable?
Consideration of Specific Factors
Effectuating the Distribution

Tax Consequences of a Property Distribution
Chapter Summary

Key Terms

Review Questions

Discussion Questions

Assignments

Cases for Analysis
Olesberg v. Olesberg
Schmitz v. Schmitz
Castle v. Castle

Endnotes

Chapter 9 Jurisdiction

Overview of Subject Matter and Personal Jurisdiction
Subject Matter Jurisdiction
Personal Jurisdiction

Jurisdiction and the Divorce Action
Does the Court Have Jurisdiction to Dissolve the Marriage?
Does the Court Have Jurisdiction to Award Support?
Does the Court Have Jurisdiction to Divide Property?
Does the Court Have Jurisdiction to Determine Custody?
Jurisdictional Requirements Under the UCCJA and the UCCJEA
Initial Custody Determinations
Modification Jurisdiction
Declining Jurisdiction
Jurisdictional Requirements of PKPA
International Child Abduction
Chapter Summary

Key Terms

Contents

384
384
385
387
391
392
392
393
393
394
394
395
396

399
400
401
401
403
404

405
405
409
412

418

421

421
421
422

423
423
424
425
426
427
427
429
430
431

431
433
434

Xix



XX Contents

Review Questions
Discussion Questions
Assignments

Cases for Analysis
Goodin v. Department of Human Services
Seekins v. Hamm

Endnotes

Chapter 10 The Divorce Process

The Initial Client Interview

The Emotional Context

Conducting the Client Interview
The Role of the Paralegal
Ethical Considerations
The Ethical Framework
Specific Practices
Developing Good Listening Skills
The Interview Itself: A Three-Stage Approach

The Divorce Action: Initial Steps and Discovery
The Initial Steps
The Complaint
Filing the Complaint
Service of Process
The Defendant’s Response
The Component Parts of an Answer
Admissions/Denials
Affirmative Defenses
Counterclaims
Discovery
General Purpose
Scope of Discovery
Discovery Methods
Discovery Difficulties

The Middle Phase: Moving Toward Resolution or Trial
Motions for Temporary Relief
Owerview of Motion Practice
Specific Divorce Motions
Sample Motion and Supporting Affidavit
The Role of the Paralegal
Alternative Approaches to Dispute Resolution
Negotiation
Mediation
Arbitration

434
435
435

436
436
438

442

445

445
446
447
447
447
448
448
450
452

457
457
457
461
463
468
472
472
472
472
476
476
476
477
486

487
488
488
490
493
493
496
496
498
503



Contents

The Collaborative Divorce Approach 504
Unbundled Legal Services 506
Reaching Resolution: The Separation Agreement 508
Drafting the Agreement 508

The Role of the Paralegal 509
Sample Separation Agreement and Comments 509

The Divorce Hearing 526
The Uncontested Case 526
Dissolving the Marriage 527
Approving the Separation Agreement 527

The Contested Case 528

The Pretrial Conference 528

The Trial 529

Trial Preparation and the Role of the Paralegal 529
Post-Divorce Proceedings 530
Post-Trial Motions 530
Motion for a New Trial 530
Motion for Relief from Judgment 530
Appeals 531
Overview of Appellate Practice 531
Appellate Procedure 532

The Role of the Paralegal 532

The Complaint for Modification 533
The Complaint for Contempt 536
Chapter Summary 540
Key Terms 541
Review Questions 542
Discussion Questions 544
Assignments 544
Endnotes 547
Chapter 11 Determining Parentage 551
The Emerging Legal Status of Children of Unmarried (Heterosexual) Parents 552
Common Law Status: A Child of No One 552
Early American Reform Efforts 552

The Roots of Reform 552
Creating Limited Family Rights 553
Legitimation 553

The End of Legal Innovation 554
Constitutional Developments 554

The Equal Protection Challenge to Differential Treatment 554

The Legal Status of the Unwed Father 555

XXi



XXii

Contents

Establishing Paternity
The Adjudication of Paternity
Voluntary Acknowledgment of Paternity
Following the Determination of Paternity
Paternity Disestablishment
Considering Best Interest: Conflicting Approaches
What Makes a Man a Father?
Determining Paternity When the Genetic “Father” Is a Sperm Donor
Donor Insemination and the Heterosexual Couple
Donor Insemination and the Single Woman
Same-Sex Couples and the Establishment of Legal Parenthood
The “Other” Mother: The Traditional Legal Approach
The Extension of Parental Rights Based on Marriage and Consent
De Facto Parental Status
Chapter Summary
Key Terms
Review Questions
Discussion Questions
Assignments
Cases for Analysis
In re the Paternity of A.R.R.
Paternity of Cheryl
McLaughlin v. Jones
Endnotes

Chapter 12 Child Abuse and Neglect

Historical Overview
The Colonial Period
The Emergence of the Privatized Family
Child Rescue: Preventing Cruelty to Children
The Rescue of Mary Ellen
The Emergence of Societies for the Prevention of Cruelty to Children
The Rediscovery of Child Abuse and the Initial Legislative Response

The Child Protective System
Defining Abuse and Neglect
Physical Abuse
Sexual Abuse
Emotional Abuse and Neglect
Neglect
Medical Child Abuse
Forced Child Marriage
Drug Use by Pregnant Women

560
561
566
568

569
571
571

572
572
574

576
576
577
579
581
582
582
583
584

584
585
591
595

599

603

604
604
605
605
605
606
607

608
608
608
609
610
610
613
613
614



Contents

The Reporting of Suspected Abuse or Neglect 615
Screening and Investigation 616
Substantiated Cases: Federal Law and the “Reasonable Efforts”
Requirement 617
Reasonable Efforts Prior to Removal 618
Removal of a Child 619
The Dependency Proceeding 619
Permanency Planning 620
Legal Orphans and the Reinstatement of Parental Rights 621
The Federal Statutory Framework: The Indian Child Welfare Act ICWA) 622
Chapter Summary 623
Key Terms 624
Review Questions 624
Discussion Questions 625
Assignments 626
Cases for Analysis 627
Tennessee Department of Children’s Services v. Tikindra G. 627
In the Interest of A.W. 633
Endnotes 638
Chapter 13 Adoption 643
Historical Overview 643
Approaches to Adoption 645
Agency Adoptions 646
Independent Adoptions 646
Safe Haven Laws 648
The Adoption Process 649
Adoption Based on Parental Consent or Relinquishment 649
Parental Consent to a Private Placement Adoption 650
Relinquishment to an Agency 650
What If a Parent Changes His or Her Mind? 651
Adoption Based on the Involuntary Termination of Parental Rights 652
The Adoption Placement 653
The Home Study 653
Configuration of Relationships During the Placement 654
The Social Study 655
The Adoption 655
Judicial Review and Approval 655
Lifting the Shroud of Secrecy: Post-Adoption Contact
and Access to Records 656
Open Adoption 657

Access to Adoption Records 658

xxiii



XXiv

Contents

Adoption in Specific Situations
Stepparent Adoptions
Adoption by Gay Men and Lesbians
Single-Parent and Joint Adoptions
Co-Parent Adoption
Unwed Fathers
Transracial Adoption

Adoption Abrogation and the Tort of Wrongful Adoption
Chapter Summary

Key Terms

Review Questions

Discussion Questions

Assignments

Cases for Analysis
Alma Society, Inc. v. Mellon
In re Adoption of A.M.H.
In re the Termination of Parental Rights to ARW

Endnotes

Glossary

Index

659
659
660
661
661
662
669

672
673
674
674
676
677

678
678
682
689

693

697
713



Preface

Welcome to the study of family law. This book is intended to pro-
vide you with a thorough working knowledge of this exciting area of the
law. Along with its in-depth topical coverage, the book also addresses the
important skills that a family law paralegal is likely to need in an active law
office, such as client interviewing and legal drafting. However, in my view,
it is not enough for a textbook simply to cover the topics and skills that a
student will need in order to work effectively in a law office. Extending
beyond that, a fundamental premise of this book is that paralegals are
an integral part of the legal community and are entitled to a voice in the
ongoing policy debates over contemporary efforts to reconfigure the legal
contours of traditional family relationships. To help you enter into these
discussions in an informed and engaged way, this book looks at both the
historic understandings of the family and the critical legal issues facing us
today regarding the future direction and definition of the family. This cov-
erage will deepen your understanding of contemporary family law issues
and enable you to consider emerging issues in a thoughtful way.

This book is divided into 13 chapters, each of which follows the same
basic format. Most chapters begin with a brief historical overview of the
subject matter of that chapter. By grounding your knowledge of the present
in the past, you will have a more complete understanding of how the law
has developed, which, in turn, will enhance your understanding of con-
temporary legal issues. In the text of each chapter, key terms are bolded.
These terms are listed at the end of the chapter and defined in a glossary at
the end of the book. At the end of the chapters, you will also find a chapter
summary, review questions, discussion questions, assignments, and cases
for analysis. The chapter summary provides you with a quick overview
of what was covered in the chapter; it is not intended to be a substitute
for the chapter content. To help orient yourself, you may find it helpful to
read the summary before you read the chapter. The review questions fol-
low the order of the chapter and are designed to help you determine how

XXV
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Preface

well you understood the chapter. They are a useful self-testing device. The
discussion questions frame some of the more controversial and less settled
aspects of the law discussed in the chapter. The assignments are designed
to help you apply and further develop your understanding of the law. Last,
each chapter (with the exception of Chapter 10) includes cases for analysis.
These cases point to interesting and sometimes controversial aspects of the
law. They are included to deepen your knowledge of the law, acquaint you
with landmark decisions, and help you to develop your analytical and crit-
ical reading skills. Please note that cases have been edited for clarity and
brevity. To this end, most internal citations have also been deleted.

Visit the product page at WKLegaledu.com for Family Law for Paralegals
for additional resources for students and instructors.

In using this book, you should keep a few important points in mind.
First, although every effort has been made to ensure that this book is cur-
rent, the law is always changing, and that which is current today may be
obsolete tomorrow based on a new court decision or statute. Second, this
book is written for a national audience and is not geared to the law of any
particular state. In the course of your studies, you may want to learn more
about the law of your state. Third, although I hope that this book will con-
tinue to be a resource for you when you leave school, it should be clear
from the above two points that when working on an actual case, this book
should not be your primary source of legal information. No book can sub-
stitute for the legal research required to ensure a current and comprehen-
sive understanding of the applicable law in your jurisdiction. Good luck,
and I hope you enjoy your entry into this fascinating area of the law.

July 2019 J. Shoshanna Ehrlich
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Chapter One

Marriage and Cohabitation

When people think about marriage, they usually think of it as a private,
intimate relationship shaped by the love, commitment, and needs of two
individuals. However, this understanding of marriage as an essentially pri-
vate relationship fails to account for the fact that the state also has an inter-
est in marriage—an interest that is grounded in the belief that the exclu-
sivity, permanence, and procreative potential of the marital bond promotes
social cohesion and stability. To promote this interest, states traditionally
have exercised considerable control over marriage, and as an important
corollary, have traditionally denied legal recognition to unmarried couples
in order to buttress the privileged status of marriage.

Although the modern trend has been away from state control over
marriage in favor of greater individual autonomy, state laws continue to
structure the relationship. They determine who is eligible to marry, what
the rights, entitlements, and obligations of spouses are during the mar-
riage, and what their continuing responsibilities are toward one other
should the marriage fail. In short, marriage is a legally transformative act.
For example, upon marriage:

m each partner becomes formally connected to the family of the other.
One literally acquires a “family-in-law.” Mirror relationships are
created such that the mother of one spouse becomes the mother-in-
law of the other.

® spouses acquire the right to a wide range of entitlements, such as
Social Security and workers” compensation benefits, health insur-
ance coverage, beneficial immigration status, and statutory rights
of inheritance.

® spouses acquire a mutual duty to support one another. Historically,
this obligation was imposed only upon husbands, but this obliga-
tion is no longer gender-linked.
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Moreover, as we will see in Chapter 4, if a marriage ends, state laws
provide a structured framework within which competing claims to sup-
port and property can be resolved. Although one does not usually think of
divorce as a “benefit” that comes with marriage, it is important to recog-
nize that divorce provides married couples with a structured dissolution
process that is not available to unmarried couples.

Reflecting the continued privileged nature of the marital relationship,
the law draws a clear line between married couples and cohabiting ones.
However, since, as discussed in this chapter, marriage equality has become
the law of the land, this distinction has lost some of its practical signifi-
cance as same-sex couples now enjoy the same right that heterosexual cou-
ples have long enjoyed — namely, the option of deciding whether or not
they wish to formalize their relationship through marriage. Nonetheless,
given that many couples do choose to live together rather than marry;, it
remains important to understand the key legal distinctions between these
relationships; accordingly, we take up the subject of cohabitation at the end
of this chapter.

|
Marriage: Regulating the Relationship

The modern legal approach to marriage is to permit spouses to shape the
contours of their own relationship, but this is a fairly recent development.
Historically, the law carefully defined the mutual rights and obligations of
husbands and wives based upon highly gendered notions of appropriate
marital conduct.

Common Law Origins

Our original marriage laws were based upon English common law.! As
eloquently expressed by William Blackstone, a famed English legal com-
mentator, a defining aspect of this tradition was the legal subordination of
married women:

By marriage, the husband and wife are one person in law; that is, the
very being or legal existence of the woman is suspended during the
marriage, or at least is incorporated and consolidated into that of the
husband; under whose wing, protection, and cover, she performs every-
thing. ... Upon this principle, of a union of person in husband and wife,
depend almost all the legal rights, duties, and disabilities, that either
one of them acquire by the marriage.
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It is worth noting that this doctrine of marital unity by which a hus-
band and wife are regarded as a single legal person bears a striking simi-
larity to the biblical concept of the unity of the flesh.

Outwardly manifested by the requirement that she take her hus-
band’s last name as her own, marriage altered a woman'’s legal status;
rights that she possessed as a single woman were transferred to her hus-
band in exchange for his support and protection. Upon marriage, a woman
lost the right to own personal property, property she owned at the time of
marriage or subsequently acquired became her husband’s. As owner, he
could sell, destroy, or bequeath it, just as he could his separately acquired
property. This property could also be taken by a husband’s creditors in
order to satisfy his debts. In short, as her person merged into her husband’s
so too did her property merge into his. Real property—land and whatever
is grown on or fixed to it—was treated differently, as title did not pass
to the husband. The husband did, however, acquire the exclusive right to
manage and control the realty together with the right to all rents and prof-
its derived from it. Although the nominal owner, a married woman could
not convey her realty without the consent of her husband.

A married woman was regarded as unable to think for herself and
thus lacked authority to act as an autonomous legal person. As a result,
she lost the right to perform a variety of legal functions. Any contracts
that she entered into were null and void. She also lost her testamentary
capacity—the ability to make a will—and any wills she had made prior to
marriage were automatically revoked. She could not sue or be sued in her
own name. As the owner of her legal claims, her husband had to be joined
as a party and was entitled to collect any damages.

Of profound consequence, a married woman also lost the right to her
own labor. A husband acquired the right to his wife’s services both at home
and as performed for third parties. Because her labor belonged to him, he
acquired an interest in the fruits of her labor, and monies paid to her for
services she rendered became his. A husband’s right to his wife’s labor
was characterized as a property interest. If his wife was injured by a third
party, the husband was considered a victim in his own right and could
sue for the loss of his wife’s ability to perform her marital responsibili-
ties. Damages frequently included compensation for the loss of her com-
panionship, including sexual companionship, and her domestic services.
Married women had no corresponding rights to their husband’s services.
As explained by Blackstone: “[T]he inferior hath no kind of property in
the company, care, or assistance of the superior, as the superior is held to
have in those of the inferior.”® In exchange for the loss of her legal persona,
a married woman was entitled to be supported by her husband, and he
became responsible for her debts, including those she came into the mar-
riage with. This exchange of services for support lay at the heart of the
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common law marital relationship, and this core feature of marriage sur-
vived well into the twentieth century, long after other common law marital
requirements had been replaced by more modern rules.

Charged with this support duty, the husband was unquestionably
considered the legal head of household with the right to make all major
family decisions. Of particular significance was his unilateral right to
decide where the family should live. A wife was required to follow her
husband wherever he chose to go unless his choice was clearly unreason-
able or intended as a punishment.

The Civil Law Tradition

Eight states did not follow this English common law model. These states,
known as community property or civil law states, are Arizona, California,
Idaho, Louisiana, Nevada, New Mexico, Texas, and Washington. Based
upon patterns of colonization and territorial acquisitions, these states were
influenced by Spanish civil law and, in the case of Louisiana, by Spanish
and French law.

At least in theory, the status of married women was different in these
states. Here, a wife’s legal identity did not merge into her husband’s.
Instead, each spouse retained his or her separate identity, and marriage was
viewed as a partnership. Subject to limited exceptions, property acquired
during marriage was considered community property and belonged to
both partners. However, the marital partners were not regarded as equals.
A husband was given complete authority over the community property,
including his wife’s earnings; he could spend community assets freely,
potentially leaving his wife with nothing to show for her contribution.
Thus, in terms of her daily reality, the difference for a married woman
between the common law and the civil law approaches would not have
been as great as the doctrinal distinctions suggest.

Married Women'’s Property Acts

Beginning in the late 1830s, states began passing laws known as the
Married Women’s Property Acts, which led to a gradual improvement in
the legal status of married women.* Interestingly, the first such Acts were
enacted in the South and appear to have been motivated by economic con-
cerns, rather than by a desire to emancipate married women. Prompted by
the economic panic of 1837, in which many southern plantation owners
faced bankruptcy and loss of property—including slaves—to their credi-
tors, legislators passed laws giving married women rights of ownership
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over their own property, which served to protect it from being seized by
their husbands’ creditors. Husbands, however, retained their common law
right of management and control over their wives’ property.

In other regions of the country, most notably the northeast, the pas-
sage of these Acts responded more directly to concerns being voiced by the
newly emerging women'’s rights movement about the legal subordination
of married women. Although individual women had spoken out previ-
ously, 1848 marks the birth of the organized women’s movement. That was
the year women and men came together at Seneca Falls, New York, for the
first women’s rights convention in this country.

Although winning the right for women to vote soon became their
focus, the reformers also sought legal equality for women within the
domestic sphere. They attacked marriage laws as an abuse of male power,
which relegated women to the status of children. As stated by Elizabeth
Cady Stanton, an outspoken leader of the movement:

... A man marrying gives up no right, but, a woman, every right, even
the most sacred of all, the right to her own person. . . . So long as our
present false marriage relation continues, which in most cases is noth-
ing more or less than legalized prostitution, women can have no self
respect. . .. Personal freedom is the first right to be proclaimed, and that
does not and cannot now belong to the relation of wife. . . .

Reformers demanded: “(1) full control over their property with the
powers to contract, will, and sue regarding it; (2) the right to their own
wages; (3) recognition of the wife’s joint right to the earnings of the co-
partnership; and (4) equal guardianship of their children.”® Striking at the
heart of the traditional marital relationship and the husband’s privileged
position within the home, these demands were seen as radical and were
often greeted with scorn and apprehension that women were seeking to
rule their husbands.

However, over the last half of the nineteenth century, states responded
to these demands in halting fashion. Bit by bit, laws were passed extend-
ing property rights to married women and lifting many of the common
law disabilities, although no state, with the exception of Maine, gave mar-
ried women full control over their property. By the turn of the twentieth
century, married women had many more rights than they had previously
possessed, and in some states, they could own property, enter into con-
tracts, and sue and be sued in their own name. Some states also passed
“earnings” laws, giving a married woman a property right in the labor she
performed outside the domestic realm, thus entitling her, rather than her
husband, to the earnings. Despite these reforms, in no state were married
women considered the legal equals of married men. Significantly, despite
the passage of the earnings statutes, husbands still had a property right
in their wives” domestic services,” and they remained firmly ensconced as
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the legal head of the household. Thus, the essential nature of the marital
relationship remained unaltered by these Acts; the reformers’ vision of true
legal equality between husband and wife remained but a distant dream.

The Move to Legal Equality

As discussed in the previous section, historically our marriage laws reflect
a highly gendered vision of the marital relationship. Rights and responsi-
bilities were assigned based on deeply held beliefs about the proper role
of women and their subordinate status. Although these underlying beliefs
were challenged in the nineteenth century, leading to some legal reforms,
the defining exchange of services for support continued to structure the
marital relationship.

So powerful was this vision of woman as homemaker and man as pro-
vider that couples were unable to legally redistribute their roles through
private, consensual agreements. By way of illustration, in 1940, a federal
district court in Michigan refused to uphold an agreement between a hus-
band and wife in which the husband agreed to quit his job and follow his
wife in her travels in exchange for a monthly sum of money:

As a result of the marriage contract . . . the husband has a duty to sup-
port and to live with his wife and the wife must contribute her services
and society to the husband and follow him in his choice of domicile.
The law is well settled that a private agreement between persons mar-
ried or about to be married which attempts to change the essential obli-
gations of the marriage contract as defined by the law is contrary to
public policy and unenforceable.

Even in the states with the most liberal emancipation statutes . . .
the law has not gone to the extent of permitting husbands and wives by
agreement to change the essential incidents of the marriage contract.®

Beginning in the late 1960s, this gendered approach to marriage was
again challenged. With the emergence of the second women’s rights move-
ment, women again began to fight against laws that limited their rights
based on fixed notions of appropriate female behavior. Reformers sought
to eliminate all remaining common law marital restrictions, including
laws that required a woman to take her husband’s last name and to follow
him in his choice of domicile, and that limited a married woman’s right to
freely dispose of her property or carry on a trade. Additionally, as married
women assumed a greater role in the workplace, reformers challenged the
still powerful exchange of support for services requirement, arguing that it
confined women to the home and fostered economic dependency.

Gradually, courts began striking down most of the remaining gender-
specific marital laws. Based mainly on the equal protection clause of the
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fourteenth amendment to the Constitution, courts held that it was improper
for states to assign rights and responsibilities based on fixed assumptions
about the proper roles of men and women. Illustrative of this approach, in
1979, the United States Supreme Court invalidated Alabama’s alimony law
because it only imposed a support obligation on men:

[T]he “old notion” that “generally it is the man’s primary responsibility
to provide a home and its essentials,” can no longer justify a statute that
discriminates on the basis of gender. “No longer is the female destined
solely for the home and the rearing of a family, and only the male for
the marketplace and world of ideas. . . .”

Legislative classifications which distribute benefits and burdens
on the basis of gender carry the inherent risk of reinforcing stereo-
types about the “proper place” of women and their need for special
protection. Whereas here, the State’s . . . purposes are well-served by a
gender-neutral classification . . . the State cannot be permitted to clas-
sify on the basis of sex.’

In reviewing these marital laws that fixed the rights and obligations
of spouses based on gender, courts were also influenced by the Supreme
Court’s decision in Griswold v. Connecticut. This 1965 case, which struck
down a Connecticut statute prohibiting the use of contraceptives by mar-
ried couples, enunciated a broad right of marital privacy."” Drawing on
this right of privacy, courts limited the authority of states to structure the
terms of the marital relationship. This was now regarded as a matter to be
determined by individual spouses based on their own needs and desires.

Today, marriage is no longer considered a status relationship where
marital roles are assigned by law without regard for individual choice,
and the law no longer assigns married women a subordinate role. Legally,
marriage now more closely resembles a contractual relationship in which
rights and obligations are chosen according to the needs and desires of the
particular couple. Of course, legal or formal equality does not necessarily
result in actual equality, and many still view marriage as an institution that
has not escaped the legacy of a highly gendered past.

[ |
Entrance into Marriage: Choosing a Spouse

Although state laws no longer define marital rights and obligations based
upon assumptions regarding the proper role of men and women, the law
still plays a role in shaping our understanding of marriage by imposing
certain restrictions on an individual’s choice of marital partner. Some of the
most common restrictive laws, such as those that ban marriage between
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relatives or impose a “one-spouse-at-a-time” requirement, have stood the
test of time based on the view that they serve important state interests.
However, other state limitations, specifically those that prohibited interra-
cial marriage and those banning same-sex partners from marrying, have
been struck down by the Supreme Court.

We begin this section by looking at the Supreme Court’s landmark 1967
Loving v. Virginia decision" invalidating Virginia’s anti-miscegenation law
on both due process and equal protection grounds. From there, we look at
the struggle of same-sex couples for marriage equality, which ultimately
culminated in the Court’s landmark 2015 Obergefell v. Hodges decision.'?
We then turn our attention to the most common marriage restriction laws
that remain in effect today.

Loving v. Virginia

In 1967, the United States Supreme Court, in the case of Loving v. Virginia,
struck down Virginia’s anti-miscegenation law, which prohibited interra-
cial marriage between white and “colored” persons. Reflective of their racist
origins, anti-miscegenation laws date back to the time of slavery and were
once in effect in a majority of states. When Loving was decided, Virginia
was one of 16 states that still prohibited interracial marriage. Virginia’s law
was challenged by a couple who had been convicted of violating the ban
on interracial marriage. They were given a one-year jail sentence, which
was suspended on the condition that they leave Virginia and not return for
25 years.

On appeal, Virginia’s highest court upheld the Lovings’ conviction,
concluding that the law was a valid exercise of state authority over mar-
riage, and that Virginia could legitimately seek to “preserve the racial
integrity of its citizens” and prevent “the corruption of blood” and a “mon-
grel breed of citizens.”'* The Supreme Court disagreed. Focusing on the
racial hatred that had motivated passage of anti-miscegenation laws, the
Court held that Virginia had violated the equal protection clause of the
fourteenth amendment by restricting an individual’s choice of marriage
partner based on racial classifications.

The Loving Court also held that, under the due process clause of the
fourteenth amendment, marriage is a fundamental right. Accordingly, it
made clear that “the freedom of choice to marry [may] not be restricted
by invidious race discrimination. Under the Constitution, the freedom
to marry, or not marry a person of another race resides with the individ-
ual and cannot be infringed by the State.”*> Given this tight link between
the freedom to marry and invidious race discrimination, which the Court
stressed was “subversive of the principle of equality at the heart of the
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Fourteenth Amendment,” commentators subsequently wondered if the
protected right to choose one’s marital partner would extend to other situ-
ations or instead be limited to race-based marriage bans.

In a series of rulings, the Court subsequently made clear that, although
the right to marry is not absolute, the fundamental right to choose one’s
marital partner extends beyond the matter of race. For example, in the 1987
case of Turner v. Satley, the Court invalidated a Missouri law prohibiting
inmates from marrying, subject to limited exceptions such as in the case of
pregnancy or the birth of a child, on the grounds that the state’s interest in
rehabilitation and security did not justify divesting prisoners of the funda-
mental freedom to enter into marriage with a person of their choosing.'®

Marital Rights of Same-Sex Partners

Gay men and lesbians have been fighting for the right to marry since at
least the early 1970s, when a number of same-sex couples who sought and
were denied marriage licenses brought lawsuits in state courts challenging
the fairness of restricting marriage to heterosexual couples. Citing Loving,
they argued that this restriction was discriminatory and impermissibly
interfered with their fundamental right to marry a person of their own
choosing. In short, as in Loving, they argued that the denial of a marriage
license violated their rights to equal protection and due process of the law
under the applicable state constitutions.

In this early round of cases, courts did not take these assertions seri-
ously. They consistently concluded that the fundamental right to choose
one’s marital partner does not extend to same-sex partners because mar-
riage has always been between a man and a woman, thus placing same-sex
partners outside the reach of the due process clause. The courts similarly
concluded that because same-sex couples are critically different from male-
female couples, particularly with respect to procreative potential, denying
same-sex couples marital rights did not violate the equal protection clause
because this clause only requires like treatment of persons who are sim-
ilarly situated. Courts also made clear that a number of important state
interests—such as encouraging procreation and protecting the traditional
family—were of sufficient magnitude to offset any potential limitation of
rights. Rejecting the Loving analogy, courts refused to consider the possibil-
ity that the exclusion was based on anything other than legitimate differ-
ences, such as bias against gay men and lesbians."”

Following these defeats, gay rights activists turned to other approaches,
such as domestic partnership initiatives (discussed below), to obtain recog-
nition of their relationships and access to family benefits. Some also hoped
that a more gradualist approach would lead to a greater acceptance of gay
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couples, which in turn would eliminate social hostility to the idea of same-
sex marriage.

The Renewed Struggle for Marriage Equality

In the late 1980s, prompted in part by the AIDS epidemic and bolstered by
gains in civil rights protections for gay men and lesbians, activists again
began to focus on securing equal marriage rights. This time, based on chal-
lenges brought by couples in Hawaii and Alaska, it looked as if the courts
were poised to extend marital rights to same-sex couples. However, while
the cases were winding their way through the legal system, marriage-
rights opponents waged successful campaigns to amend their respective
state constitutions to define marriage as being between one man and one
woman, thus effectively bringing the court challenges to an end."®

The Backlash: The Campaign to Preserve Marriage as a Heterosexual
Institution

When it looked as if marriage equality might become a reality in Hawaii
and Alaska, opponents launched a fierce campaign to formally encode the
traditional meaning of marriage as an exclusive relationship between a
man and a woman into law at both the state and federal levels. At the fed-
eral level, in 1996, Congress, fearing the potential spread of marital rights
for gay and lesbian couples from the shores of Hawaii to the mainland,
enacted the Defense of Marriage Act (DOMA)."”” DOMA included two dis-
tinct sections. One section of the Act authorized states to withhold recog-
nition from same-sex marriages that were celebrated in states where they
were permitted. The other section declared that for purposes of federal law,
marriage was to be strictly defined as a legal union between one man and
one woman.

Following the lead of the federal government, a majority of states
enacted laws or amended their constitutions to define marriage as exclu-
sively being between a man and a woman. Frequently referred to as “mini-
DOMAs,” these measures, in addition to banning marriage between same-
sex partners, also generally withheld recognition from marriages that were
validly entered into in a sister state that permitted these unions.

Marriage Equality in the States

In 2003, in the groundbreaking case of Goodridge v. Department of Public
Health, the Massachusetts Supreme Judicial Court ruled that same-sex
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couples have a constitutional right to marry.® Refusing to disaggregate the
tangible benefits of marriage from its symbolic value, the Court focused on
the profound importance of the marital relationship, stating:

Without question, civil marriage enhances the “welfare of the commu-
nity.” It is a “social institution of the highest importance.” Civil mar-
riage anchors society by encouraging stable relations over transient
ones. . ..

Marriage also bestows enormous private and social advantages
on those who choose to marry. Civil marriage is at once a deeply per-
sonal commitment to another human being and a highly public cele-
bration of the ideals of mutuality, companionship, fidelity, and family.
... Because it fulfills yearnings for security, safe haven, and connection
that express our common humanity, civil marriage is an esteemed insti-
tution, and the decision whether and whom to marry is among life’s
momentous acts of self-definition.”!

In deciding for the plaintiffs, the court rejected the state’s assertion
that the marriage ban was necessary to ensure a favorable setting for pro-
creation and child rearing, concluding that there is no reasonable con-
nection between protecting the welfare of children and barring same-sex
couples from marrying. The court also rejected the state’s argument that
allowing same-sex partners to marry would trivialize or destroy “the insti-
tution of marriage as it has historically been fashioned” stating instead that
“[i]f anything, extending civil marriage to same-sex couples reinforces the
importance of marriage to individuals and communities . . . (and) is a tes-
tament to the enduring place of marriage in our laws and in the human
spirit.”?* In order to remedy the discrimination, the court concluded that
the common law definition of marriage should be modified to mean “the
voluntary union of two persons, as spouses, to the exclusion of all others,”
thus making Massachusetts the first state in the nation to permit same-sex
couples to marry.?

Making it clear that Massachusetts was not an outlier, in less than
a decade after the Goodridge decision was handed down, marriage
equality had become a reality in eight states as well as in the District
of Columbia. In some jurisdictions, this was similarly accomplished by
a ruling from the state’s highest court, while in others it was accom-
plished by way of a legislative enactment or voter-approved ballot
initiatives.

Marriage Equality: The Law of the Land
In 2013, in the case of United States v. Windsor,** the Supreme Court inval-

idated the section of DOMA that defined marriage for purposes of federal
law as being exclusively between a man and a woman. As the basis of
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its decision, the Court concluded that the denial of federal recognition to
relationships that states had “deemed . .. worthy of dignity in the commu-
nity equal with all other marriages” in accordance with “evolving under-
standings of the meaning of equality,” injured the very group of people
they were seeking to protect by placing “same-sex couples in an unstable
position of being in a second-tier marriage.”* The Court made clear that
this differentiation was demeaning to same-sex couples and humiliating
to their children by making it “more difficult for them to understand the
integrity and closeness of their own family and its concord with other fam-
ilies in their community and in their daily lives.”%

Although Windsor did not speak directly to the constitutionality
of state marriage bans, the decision nonetheless accelerated the pace of
change as state and federal courts relied upon its powerful language to
strike down state marriage bans. Thus, for example, in concluding that
“Virginia’s same-sex marriage bans impermissibly infringe on its citizens
fundamental right to marry,” the federal appeals court relied on Windsor for
the proposition that laws that evince “disrespect for the ‘moral and sexual
choices’ that accompany a same-sex couple’s decision to marry” are consti-
tutionally infirm.”” In a similar vein, in striking down that state’s marriage
ban, the federal trial court in Colorado cited Windsor for the underlying
principle that laws that “degrade or demean” same-sex couples by with-
holding recognition of their marriages violate the constitutional guarantee
of equal protection.”® Accordingly, by the time the Obergefell case reached
the Supreme Court a majority of states had embraced marriage equality.

The groundbreaking case of Obergefell v. Hodges was brought by 14
same-sex couples and two men whose partners had died. The plaintiffs
were from the states of Ohio, Tennessee, Michigan, and Kentucky, which
all had laws defining marriage as being exclusively between one man and
one woman. They argued that their rights had been violated under the
fourteenth amendment of the United States Constitution either because
their state had barred them from marrying or had failed to recognize the
validity of a marriage entered into in another state.

James Obergefell’s story poignantly captures the impact of the same-
sex marriage ban on the lives of the parties. James had been with his part-
ner, John Arthur, for more than two decades. When John was diagnosed
with amyotrophic lateral sclerosis (ALS) in 2011, the parties decided to
marry before he died. Since their home state of Ohio did not allow mar-
riage between same-sex partners, they flew to Maryland in a medical trans-
port plane. Because John was so ill, they married inside of the plane while
it sat on the tarmac. After his death three months later, the state of Ohio
refused to list James as the surviving spouse on the death certificate, which
meant, as the Supreme Court put it, that they “must remain strangers”
even in death.”
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In its landmark ruling in favor of the plaintiffs, the Court began
by explaining that the “history of marriage is one of both continuity
and change.”® It thus noted that marriage had once been viewed as an
“arrangement by the couple’s parents based on political, religious, and
financial concerns,” and that in the not too distant past, “a married man
and woman were treated by the State as a single male-dominated legal
entity.”?! Paralleling these developments, the Court also underscored the
changing legal and social status of gay men and lesbians, remarking that
until recently, “many persons did not deem homosexuals to have dignity
in their own distinct identity.”*

Citing Loving, the Court held that the well-established constitutional
rule that marriage is fundamental applies with “equal force to same-sex
couples” based on four essential principles, namely that:

1. “the right to personal choice regarding marriage is inherent in concept
of individual autonomy” and is “among the most intimate that an indi-
vidual can make”;

2. marriage dignifies the commitment of two persons by offering “the
hope of companionship and understanding and assurance that while
both still live there will someone to care for the other”;

3. marriage safeguards “children and families by affording material ben-
efits and protections to children as well as by offering them “perma-
nency and stability” and the security of knowing that their families are
accepted”; and

4. “marriage is the keystone of our social order.”*

In so holding, the Court rejected the argument made by the defending
states that the plaintiffs were not seeking to “exercise the right to marry
but rather a new and nonexistent ‘right to same-sex marriage.””** In repu-
diating this assertion, the Court thus made clear that there is but a sin-
gle category of marriage that includes both heterosexual and same-sex
couples alike.

As in Loving, the Court also held that the ban on same-sex marriage
violates the equal protection clause. Explaining that the rights of liberty
and equality, as respectively embedded in the due process and the equal
protection clauses, often worked hand in hand, it concluded that restricting
the freedom of gay men and lesbians to marry the person of their choosing
also abridged “central precepts of equality” that constituted a “grave and
continuing harm” in an established realm of fundamental importance.®

A complex question that courts have begun to grapple with since
Obergefell is whether or not the decision has retrospective application so
as to enable the backdating of a couple’s marriage to the date that they
“would have married, but for the existence of a legal barrier to doing
50.”%¢ This is not simply an abstract question as some entitlements, such
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as Social Security dependency benefits, are calibrated based upon the
length of a marriage, while others depend on whether or not a couple
was married at the time the right to the benefit actually accrued. In think-
ing about whether Obergefell should be applied backwards in time, two
considerations are particularly important. First, when a statute, such as a
state law banning marriages between two same-sex partners, is declared
unconstitutional, it is generally treated as being void ab initio. In short, it
is regarded as being “wholly void and ineffective . . . from the time of its
enactment, and not from the date of the decision striking the statute[;] it
is as if the statute had never been passed, and never existed.”*” Second,
Supreme Court jurisprudence supports a general presumption of retro-
activity in all civil cases, except in limited circumstances, such as where,
for example, to do so would defeat the ownership rights of a purchaser
of real estate.

A number of courts that have addressed this issue have concluded
that Obergefell should be applied retroactively in order to accomplish the
goal of marital parity (see also the mention of retroactivity in the section
on common law marriage below). For example, in a Texas automobile acci-
dent case, the Court allowed a woman to seek wrongful death benefits as a
spouse following the death of her partner of 18 years based on the reason-
ing that the failure to do so would defeat the Court’s ruling that same-sex
couples must be afforded access to marriage on the same terms as hetero-
sexual couples.”

The Backlash Against Obergefell

Needless to say, many people around the country greeted the hard-won
victory in Obergefell with a tremendous sense of both relief and joy that
marriage equality for same-sex couples was at long last the law of the land.
However, in keeping with the view expressed by Chief Justice Roberts in
dissent that the universal meaning of marriage is “the union between a
man and a woman” and that the right announced by the majority had “no
basis in the constitution,”*’ the decision has also generated considerable
pushback. Perhaps most prominently, some wedding-related businesses,
including bakers, florists, and photographers, have refused to provide ser-
vices to same-sex couples based upon a religious opposition to such mar-
riages. Seeking to encode a right of refusal into law, a number of states have
enacted measures (or are considering doing so) that seek to insulate reli-
gious objectors from being sued under state public accommodation laws
in jurisdictions that, in addition to barring businesses that offer goods or
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services to the public from discriminating on grounds such as race or sex,
also bar discrimination based on sexual orientation and /or gender identity.

In support of their asserted right of refusal, these merchants seek shel-
ter in the first amendment’s right to freedom of religion, which they argue
protects them from being compelled to engage in conduct, such as baking a
cake or designing an invitation for a wedding ceremony, that is contrary to
their religious beliefs. As a corollary, some have further argued that the first
amendment’s guarantee of free speech protects them from being forced by
antidiscrimination laws to communicate messages they do not believe in.
As a Colorado baker argued, “wedding cakes inherently convey a celebra-
tory message about marriage” and requiring him to provide a wedding
cake for a gay couple would compel him to “convey a celebratory message
about same-sex marriage in conflict with [his] religious beliefs.”*!

These refusals present a clash of deeply cherished constitutional
rights — namely, on the one hand, the right to equal treatment and on
the other, the right to freedom of religion and speech. To date, most lower
courts have come down on the side of same-sex couples who are seeking
access to wedding-related services on the same basis as heterosexual cou-
ples. For example, an Arizona appeals court recently explained in a case
involving a studio that did not want to make custom goods for same-sex
weddings that “[p]rohibiting places of public accommodation from dis-
criminating against customers is not just about ensuring equal access,
but about eradicating the construction of a second-class citizenship and
diminishing humiliation and social stigma.”** Or as succinctly put by the
Supreme Court of Washington in State of Washington v. Arlene’s Flowers
involving the refusal of a florist to provide flowers for the wedding of two
gay customers, the case was “no more about access to flowers than civil
rights cases in the 1960s were about access to sandwiches.”* To date, the
Supreme Court has yet to issue a definitive ruling on this issue; however,
there is a good chance it will do so over the next few years, so stay tuned.*

Restrictions on the Entry into Marriage

Although the right to marry is now constitutionally protected, as noted
above, the Supreme Court has nonetheless made clear that the right is not
absolute, and may be restricted in order to advance compelling state inter-
ests. To this end, all states still have laws in effect that place limitations on
the marriage right. Most commonly, these measures prohibit family mem-
bers from marrying one another; restrict parties to one spouse at a time;
and establish marital age requirements.
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Incest

All states have criminal incest laws that make it a crime for family mem-
bers within a certain degree of kinship to engage in sexual relationships
with one another. Running along parallel lines, marriage restriction laws
generally prohibit these same relatives from marrying.

These laws have religious roots, and can be traced back to the book of
Leviticus. At one time, based on the view that a husband and wife were a
single person, incest laws applied equally to persons related by marriage
(affinity) and those related by blood (consanguinity); in effect, the blood
relatives of one spouse were treated as the blood relatives of the other.
Today, most states no longer prohibit marriages between persons related
by affinity but retain the prohibition against marriage between stepparents
and stepchildren to protect children from sexual exploitation.

In terms of specific prohibitions, all states forbid marriage between a
parent and child, a grandparent and grandchild, and siblings of whole or
half blood. Most states treat sibling relationships created through adoption
as a blood relation, and thus prohibit marriage between adopted siblings,
and most, if not all, states prohibit marriage between an uncle and a niece
and between an aunt and a nephew. With respect to first cousins, the trend
is in favor of lifting this restriction, and currently only about half of the
states have a complete bar on first cousin marriages. Most of the remaining
states permit such marriages, although some only allow it under certain
circumstances, such as where the parties are above reproductive age.*

This gradual trend in favor of allowing first cousin marriages reflects
the fact that concerns about the genetic risks of “inbreeding” have turned
out to be less significant than once believed, at least where first cousins
are concerned. According to a report of the National Society of Genetic
Counselors, studies indicate that “the increased risk for a significant birth
defect in offspring of a first-cousin union range between 1.7 and 2.8% above
the risk of the general population.”* Nonetheless, some states permit first
cousins to marry only where the parties are over procreative age or provide
evidence of genetic counseling.

Although incest laws are religious in origin, other explanations have
been advanced to support such restrictions, which, at least with respect to
the parent/child and sibling relationship, have near universal reach. From
a sociological perspective, these restrictions have been explained as neces-
sary to preserve the family unit by preventing it from being torn apart by
sexual rivalries. From a political perspective, these restrictions have been
explained as necessary to early survival and community building, as they
compelled families to establish alliances outside their own immediate kin
group. Genetic concerns about the dangers of inbreeding and the trans-
mission of negative recessive traits also have played a significant role in
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the continuation of incest restrictions. Child advocates see these rules as
necessary to protect children from sexual exploitation by family members
and to provide them with a safe, sexually neutral environment in which to
mature. Finally, there is the “yuck” factor—most people react with disgust
at the thought of crossing the incest bar, although it is hard to know if this
reaction is a cause or a result of the taboo.

Given that marriage is a fundamental right, some commentators
have questioned the appropriateness of state laws that prevent consenting
adults from marrying one another based on family ties. As expressed by
one author:

All too often . . . society is merely trying to save the individual from con-
duct that society finds repulsive. State intervention into adult decision-
making must be restricted to those instances where the danger of immi-
nent bodily harm is readily demonstrable and marriage between adults
related by consanguinity or affinity does not meet this requirement.*”

Although there has been some loosening of incest-based restrictions,
as in the case of first-cousin marriages, there does not appear to be a grow-
ing trend in favor of eliminating this category of marriage restriction laws.

Consideration

Despite the internal logic of this argument, it is hard to imagine that states
would eliminate incest prohibitions in order to enhance individual autonomy.
What role do you think morality or public repugnance should play in the pres-
ervation of legal proscriptions that limit a fundamental right?

Multiple Marriages

All states prohibit a person from having more than one spouse at a time.
The term bigamy describes the situation where a person enters into a
second marriage while his or her first marriage is still in effect; the term
polygamy applies to the situation where an individual (most commonly
a man) has multiple spouses at the same time. A marriage contracted in
violation of the “more than one spouse at a time” prohibition is void and
may subject the participants to criminal prosecution.

Like incest prohibitions, these laws have religious underpin-
nings: Monogamy is a central tenet of the Judeo-Christian belief structure.
However, unlike the incest taboo, the prohibition against multiple spouses
has far less universal reach. For example, in this country, Mormon settlers
in what is now Utah regarded the taking of multiple wives as a matter of
divine right based on a revelation of the religion’s founder, Joseph Smith.
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In 1890, the Mormon Church repudiated the practice as a condition of
Utah’s admission as a state; however, since then, Mormon fundamentalists
have revived the practice.

Although rooted in religious principles, the prohibition of multiple
spouses has been justified on a number of other grounds. Perhaps most
important, it has been regarded as essential to preserving the integrity
of families by limiting an individual’s financial and emotional commit-
ments to a single spouse and their offspring. Other concerns include the
potential coercion of women, the neglect of children, and the Mormon
practice of older men taking girls as young as 14 to be one of their
multiple wives.

In light of the Supreme Court’s ruling in Loving that marriage is a
fundamental right, some commentators have questioned the continued
validity of the state’s interest in prohibiting individuals from having more
than one spouse at a time. For example, they point out that these laws do
not really promote the state’s interest in protecting the integrity of fami-
lies, since the same concerns about financial and emotional instability are
present with remarriage (or as it is sometimes called, sequential polygamy)
and no limits are placed on the number of times a person can remarry and
reproduce with each successive spouse.

Marital Age

Complex rules govern the ability of young people to marry. Most states set
a minimum age, referred to as the age of capacity, below which a young
person may not marry. Commonly, this age is 14. Some laws contain excep-
tions for circumstances such as pregnancy, but the exception usually con-
fers a conditional (rather than absolute) right of marriage since most states
require a minor to first obtain parental and/or judicial consent. Most states
also set an age at which a person becomes eligible to consent to his or her
own marriage. This is referred to as the age of consent, and it is usually set
at 18—the age of majority.

For young people below the age of consent and, where applicable,
above the age of capacity, the right to marry is usually conditional upon
obtaining parental and/or judicial consent. Generally, states allow older
minors to marry with the consent of a parent, but for younger minors, the
consent of a parent and a judge may be necessary. In some states, if a parent
withholds permission, a minor may petition the court for approval. These
laws were designed to serve at least two state interests. First, by requiring
parental participation and approval, they support the traditional author-
ity of parents over their children. Second, and perhaps more importantly,
they are thought to protect minors from making ill-advised decisions with
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potentially long-term harmful consequences for themselves and future
offspring.

Although the parental /judicial consent requirement is intended to be
protective of young people, it is important to recognize that most states do
not actually require that their wishes be taken into account. Moreover, in
many jurisdictions there is no formal requirement that the court make a
determination that the marriage is in the best interest of the minor; accord-
ingly, a “judge may simply confirm that the child’s parents consent to the
marriage without any independent questioning or investigation.”*® As a
result, a teen may be compelled to enter into a marriage that is against her
wishes or not in her best interest. The risk of this occurring is compounded
by the fact that only a small handful of states require the appointment of
counsel for minors in these cases.

Despite the fact that the law has moved in the direction of granting
minors greater legal autonomy, challenges to these laws have not generally
been successful. One important reason for this is that unlike other decisions,
such as whether to terminate a pregnancy, the marriage decision can be
postponed without any lasting, negative consequences. Moreover, unlike
anti-miscegenation laws, or laws prohibiting marriages between same-sex
partners, age-restriction laws are not an absolute barrier to marrying one’s
chosen partner; they simply require deferral of the marriage date.

There is a general assumption in this country that child marriages
are not a frequent occurrence here. However, it occurs more frequently
than people typically imagine is the case. According to the Tahirih Justice
Center, more than “200,000 children under age 18 were married between
the years 2000 and 2015” in this country.* The Center further reports that
early marriage is “more common among those who are of lower socioeco-
nomic status, socially conservative, liv[ing] in rural areas, and living in
Southern states,” and participants are “likely to come from very religious
families . . . [with] the practice cut[ting] across many faiths.” Importantly,
“the religious institutions or denominations may not promote or condone
child marriage”; rather, devout parents may press their daughter (typically
it is a daughter) into an early marriage in order to “‘safeguard a moral
standard.” ">

A detailed discussion of the concerns commentators have raised
about youthful marriage is beyond the scope of this book; however, a few
points are in order as the law has slowly begun to respond to some of them.
One important consideration is that 90 percent of teen marriages involve
a young woman marrying an adult male, who may well be decades older
than she is. Not uncommonly she may be pregnant and be coerced into the
marriage by her parents, despite her own wishes to the contrary. In short,
her gender in combination with her age may make her particularly vulner-
able to parental pressure, particularly in communities in which premarital
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pregnancy and abortion are frowned upon. In fact, as will be discussed in
Chapters 3 and 12, the law has begun to regard forcing a minor into marriage
against her wishes as abusive behavior, which may entitle her to some kind
of protection through abuse prevention or child protective laws, although as
we will see, these are novel approaches to the issue. Layering on to concerns
about parental coercion is the risk of coercion at the hands of a prospective
spouse, particularly if he is considerably older than his prospective spouse;
however, there is considerable disagreement over whether significant gaps
in age render a relationship inherently unequal. Separate and apart from this
uneasiness about the potential for coercion, significant concerns have been
raised about a range of adverse impacts that early marriage may have on
young women, including lower educational attainment, mental health com-
plications, and a higher risk of domestic violence.”

As a result, a number of states are considering revising their marriage
consent laws. One option under consideration would be to raise the minimum
age of marriage to 17 or 18, with no parental or judicial consent exception.
Another approach would be to require a far more searching judicial inquiry
before consent can be given, including careful consideration of the minor’s
best interest in accordance with detailed statutory guidelines. In this regard,
the Commonwealth of Virginia has adopted an interesting hybrid approach,
which sets the minimum age of marriage at 18 unless a minor, who must be
at least 16, has successfully petitioned the court for emancipation — a decla-
ration that requires a searching inquiry into the minor’s best interest and her
capacity for making an informed decision regarding entry into marriage.*

|
Marriage Formalities

State control over marriage, particularly in structuring the terms of the
marital relationship, has diminished over time. However, as clearly evi-
denced by the requirement that a couple must obtain a license in order to
be recognized as legally wed, marriage continues to be a state-sanctioned
and regulated relationship.

Thus, although we tend to think of a marriage ceremony as a private
event, it is actually compliance with state licensing procedures, rather than
saying “I do,” that makes one married.

Obtaining a Marriage License

Although the requirements vary from state to state, the differences are gen-
erally minor. Allowing for variation, the following discussion provides an
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overview of the steps a couple must follow in order to establish a valid
marriage and the rationale behind the requirements.

First, a couple must obtain a marriage license (Exhibit 1.1). Licenses are
usually issued by a county or municipal officer, such as a clerk. Application
is made by providing information under oath about age, prior marriages,
and possibly also the legal relationship between the intended spouses. In
some states, the clerk simply approves or denies the license based on the
information as it appears on the face of the application. In other states, the
clerk has some responsibility to assess whether the information provided
is correct—for example, by requiring the production of a birth certificate
or a divorce decree. This application process is a mechanism for enforc-
ing a state’s substantive restrictions on who can marry, as the information
enables a clerk to determine if, for example, the applicants are underage,
married to someone else, or close relatives. Disclosure of these circum-
stances would result in denial of the license. It also enables a state to collect
vital statistics about its citizens as it does with birth and death certificates.
Additionally, all states now require both parties to provide their Social
Security numbers, which, in the event of divorce or separation, can be used
to track down an absent parent for child support collection purposes.

Most states impose a waiting period, ranging from 24 hours to five
days, between the time of application and the issuance of the license,
although in some states, the waiting period is between issuance of the
license and performance of the ceremony. It is hoped that this pause will
deter couples from rushing into marriage, as it gives them time to reflect on
the seriousness of their decision.

As a condition of eligibility for a marriage license, a few states also
require that a doctor perform a blood test and certify that neither party has
a venereal disease. The rationale of this requirement is to protect the health
of the noninfected spouse and potential offspring. The measure assumes,
however, that the parties have not had premarital intercourse and in recog-
nition of changed social reality, many states have abandoned this require-
ment. Other less common requirements include the provision of birth con-
trol information, premarital counseling for couples under a certain age,
and the distribution of information regarding the availability of AIDS and
HIV testing.

Once the license is issued, a marriage ceremony must be performed
by an authorized person. States usually authorize religious leaders as well
as civil officers, such as justices of the peace, to perform marriage cere-
monies. Beyond perhaps requiring an oath or acknowledgment of consent
to become husband and wife, the presence of witnesses, and a statement
by the officiator to the effect that the parties are now lawfully wed, states
do not generally regulate the form, content, or manner of the ceremony.
Following the ceremony, the license must be recorded in a timely manner.
This is usually done by the person who officiated at the wedding.
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Exhibit 1.1 Marriage License
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Marriage License
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Consequences of Failing to Comply with Licensing Requirements

In most states, a technical failure to comply with an entry requirement (e.g.,
if the ceremony is performed by someone claiming to be authorized to per-
form weddings but who, in fact, lacked such authority) will not invalidate
the marriage. The public policy in favor of marriage will usually override
any such procedural flaw. In states that recognize common law marriages,
a common law marriage rather than a formal marriage may be the result,
but, as discussed below, this distinction has no real practical significance.

|
Common Law Marriage

A common law marriage is created by the conduct of the parties in the
absence of a formal ceremony. A well-established English practice, most
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American colonies accepted common law marriage as a practical reality in
a new country whose scattered populace made access to religious and civil
officials difficult. But by the close of the nineteenth century, common law
marriage came under increasing attack. Reformers complained that the
modern American family had lost its moral footing and that overly relaxed
marriage and divorce laws were leading to social decay and promiscuity.
They feared that by treating these “irregular” relationships like true mar-
riages, the law was condoning immoral conduct, especially on the part of
women, as it was mostly economically dependent wives who sought to
establish the existence of a common law marriage following the death of
their spouses. As a result of these challenges and increased urbanization,
most, but not all, states abolished common law marriages.

Formation Requirements and Consequences

Typically, the following elements must be shown in order to establish a
valid common law marriage:

® the existence of a mutual agreement to become “husband and wife”
(see below);

m cohabitation; and

® reputation in the community as husband and wife or the parties
holding themselves out as “husband and wife.”

Because it can be difficult to prove that the parties agreed to become
spouses, especially since many disputes over whether a valid common law
marriage existed arise after the death of one partner, some courts will infer
agreement from the fact of cohabitation and reputation, thus obviating the
need for direct proof. It should also be noted that even if these elements are
present, a common law marriage cannot be established if there is an exist-
ing legal impediment to marriage formation, such as that one of the parties
is already married to someone else.

Although the above elements have traditionally been framed in terms
of becoming a “husband and wife,” in the wake of the Obergefell decision,
state courts that have considered the issue have concluded that common
law marriages between same-sex partners must be afforded recognition
on the same basis as those between heterosexual partners. Taking this a
step further, some courts have applied Obergefell retroactively in order to
backdate a couple’s common law marriage to the time of its inception.
For example, a South Carolina court held that two women who had lived
together for almost three decades had in fact entered into a valid common
law marriage in the late 1980s despite the existence of a marriage ban. In
reaching this result, the judge reasoned that since Obergefell invalidated the
same-sex marriage ban on constitutional grounds, the prohibition should
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not be regarded as a legitimate legal impediment to the formation of a com-
mon law marriage.®® In short, as discussed above, the court regarded the
marriage ban as void from its inception.

Onceavalid common law marriage is established in a state that permits
entry into such marriages, the parties are considered married for all intents
and purposes. As a result, they are entitled to all of the benefits afforded to
spouses, and dissolution of the relationship cannot be accomplished infor-
mally, but rather requires the filing of a divorce action. Accordingly, it is
very important to distinguish common law marriage from “mere” cohabit-
ing relationships; cohabitation may give rise to certain entitlements, but it
does not lead to the creation of a spousal relationship.

Interstate Recognition

What happens if a couple establishes a common law marriage in a state
that allows them and then moves to a jurisdiction in which one cannot
establish a common law marriage? Will their marriage be accepted in the
second state or will they be considered married in their home state and
unmarried in the second state? Almost all states will recognize the mar-
riage as valid so long as the parties satisfied the requirements of the state in
which they were originally domiciled. This comports with the general rule
that a validly contracted marriage will be recognized in all states, includ-
ing a state that it could not have been entered into in the first place, unless
it is in breach of that state’s public policy.

The question of recognition becomes more complex when a couple
from a state that does not allow common law marriages spends time in a
second state that does, satisfies the requirements for establishing a com-
mon law marriage there, and then returns home. Some states will not rec-
ognize the marriage unless the parties have established a new domicile in
the second state. Other states are looser and will extend recognition simply
based on visits made to a jurisdiction that allows common law marriage.
Other states take a middle position and will accept the marriage if the par-
ties had sufficient contact with the second state to give rise to evidence of
their relationship and reputation in that community.

The Legal Rights of Cohabiting Couples

Asnoted in the introduction to this chapter, states traditionally have drawn
a bright line between marriage and other forms of intimate association.
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This fixed demarcation has long been considered necessary in order to
safeguard the state’s interest in marriage as a vital social institution. Placed
outside the realm of sanctioned family life, unwed couples have accord-
ingly been excluded from the rights and privileges of marriage. Needless
to say, this exclusion had the greatest impact on same-sex couples who,
until recently, did not have the option of formalizing their relationships
through marriage.™

Even though, as we have seen in this chapter, marriage equality is now
the law of the land, many couples, both same-sex and heterosexual, choose
not to marry for a variety of reasons. Sometimes cohabitation is simply a
trial run for marriage, but some people may opt to cohabit because they
wish to keep the state out of their relationship, or because they wish to
avoid the trappings of a historically paternalistic relationship. There may
also be financial advantages to cohabitation over marriage, such as the
preservation of Social Security benefits from a prior marriage.

Although the moral and corresponding legal opprobrium that once
attached to cohabitation has faded to a pale shadow of its former self, and
the courthouse is no longer closed to cohabiting partners seeking relief fol-
lowing the dissolution of their relationship, as discussed in this final section
of the chapter, the law continues to privilege marriage over cohabitation.

Opening the Door to the Courthouse: The Landmark Case of
Marvin v. Marvin

Before 1976, courts generally refused to get involved in dissolution dis-
putes between cohabiting partners over money and the allocation of
accumulated property. Judges did not want to appear to be sanctioning
nonmarital sexual relationships, and they worried that recognizing rights
between cohabiting partners would diminish the importance of marriage.
However, in 1976, in the landmark case of Marvin v. Marvin,? the door to
the courthouse was opened for the first time to cohabiting partners seeking
to sort out their affairs upon the dissolution of a relationship.

Actor Lee Marvin and Michelle Triola lived together for more than
seven years, accumulating assets worth more than $1 million in the name
of Marvin alone. Following their breakup, Triola sued for support and a
share of accumulated assets, based on what she said was an express agree-
ment between the parties that she would give up her musical career and
provide domestic services to Marvin in exchange for his financial support
and a shared interest in accumulated assets. Marvin, on the other hand,
argued that any agreement between the parties was void because it was
inextricably bound up with the sexual aspect of their relationship—a tradi-
tional barrier to the enforcement of these claims.
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Focusing on what it saw as the inherent unfairness of Marvin’s posi-
tion, the California Supreme Court held that unless sexual services are
the sole contribution that one party makes to the relationship (thus mak-
ing the relationship akin to prostitution), the fact that cohabiting partners
are engaged in a nonmarital sexual relationship should not prevent the
enforcement of agreements between them: “Although we recognize the
well-established public policy to foster and promote the institution of mar-
riage, perpetuation of judicial rules which result in an inequitable distribu-
tion of property accumulated during a nonmarital relationship is neither a
just nor an effective way of carrying out that policy.”>

In Marvin, Triola based her claim to support and a division of assets
on the fact that the parties had entered into an express contract, which is
an actual, articulated agreement. In holding that these agreements should
be honored, the Marvin court recognized that most cohabiting couples do
not formalize their relational expectations, and it urged other courts to con-
sider a variety of contractual and equitable approaches when seeking to
resolve claims stemming from a failed cohabiting relationship.

Presently, virtually all states have opened the door to the courthouse
to cohabitating partners who are seeking to resolve support and property
disputes at the dissolution of their relationships.” In resolving disputes
between cohabiting parties, courts typically look to see if they had entered
into some kind of agreement about property and support rights, although
courts in some states have not limited themselves to a contractual remedy.
For example, trust theories have been used to distribute property from one
partner to the other, based on a showing that the titled partner was either
actually holding it for the benefit of his or her partner or had engaged in
some kind of fraud or overreaching.

Most couples do not sit down and negotiate a contract regarding the
support and property rights they will have if they break up; courts there-
fore often infer agreements based on the conduct of the parties during their
relationship, much as a court might infer an agreement to pay based on the
acceptance of a paper that is delivered to one’s door on a daily basis.”® In
contract parlance, an agreement that is inferred from conduct is referred to
as an implied-in-fact contract. In the context of cohabitation, a court might
find an implied agreement to share accumulated assets because a couple
made purchases from a shared account or commingled their possessions.
Some courts might also consider a partner’s nonfinancial contribution
(e.g., homemaking services) that preserves and enhances the value of the
couple’s property as evidence of an intent to share in the accumulation.

Courts have been more reluctant to find implied support agree-
ments based on two traditional barriers. First, it has long been assumed
that household services have no real monetary worth. Second, there is a
long-standing legal presumption that household services are provided



