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Preface to Third Edition

As we go to press on this new edition, the world is renegotiating everything in 

the midst of a global pandemic. How are individuals, families, governments, pri-

vate companies, organizations, health providers, universities, and everyone “rene-

gotiating” the terms of their existences and relationships?  We are all confronting 

the di�cult problems of contagious disease, health care adequacy, employment and 

massive unemployment, economic depression and recession, reduction of warm 

human contact, online education, work, family care, and cessation or great reduction 

of long- distance travel and in- person meetings. We see stark evidence of massive 

inequalities and di�erences in how this emergency is a�ecting people and groups of 

people. And we see great variations in ideas for dealing with problems, developing 

resilience for survival, and adapting to create new forms of social interaction, eco-

nomic development, and human �ourishing. There is also more con�ict as our value 

di�erences and economic disparities are exposed in these unusual moments.

The �rst edition of this book (2005) was written in the continuing shadow of 

9/ 11 and the global e�orts in antiterrorism; the second edition (2014) followed on 

the heels of the 2008- 10 economic recession and ongoing con�icts in the world, 

many still with us (Syria, Palestine- Israel, Iran, and North Korea), and some new 

or resurgent ones (relations with China and Russia — new forms of “cold” war, 

instability in many regimes in the Middle East and Africa), not to mention extreme 

polarization in our own polity.

So each edition of this book was written as human beings faced a set of “prob-

lems” at interpersonal, personal, legal, economic, political, organizational, and 

international levels with impacts on individuals, families, corporations, companies, 

governmental institutions, and both pro�t and nonpro�t organizations. Problems 

need to be solved by people, whether the problems are human- generated (war, con-

�icts over identity and resources, climate change) or externally generated (disease), 

and when people need to solve problems, they need to work together. We cannot 

do it alone.
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So, as ever, this textbook is designed to teach you how to work with others to 

solve problems by negotiating. You will learn techniques to communicate e�ectively, 

to identify what we need from each other and what we can give to each other, and 

to �nd creative solutions to problems — solutions you may never have dreamed 

existed. You will discover how to make lemonade out of lemons, to expand pies and 

�nd fresh resources, to invent new products and opportunities, to provide services in 

a new way, and to always learn and adapt to dynamically changing situations. This is 

negotiation in life, in law, and dare we say, in love!

The current coronavirus crisis in which we �nish this text is just another slice of 

human diversity. Some see problems and want to solve them — inventing new med-

ical devices; sewing masks; caring for those who need help; providing new forms of 

�nancial aid; inventing di�erent ways to deliver food, education, medical treatment 

(telemedicine), and “contactless” economic transactions. Others want to “defeat the 

hidden enemy” as if brute force and sheer desire could kill a biological organism 

and allow us to “go back to where we were.” This is the stu� of this text: How do 

we approach problems and each other? Do we assume scarce resources, �xed pies, 

bad motives on the parts of others, and a competition of “all against all”? Or do 

we see both the need to work together collaboratively to solve problems and the 

opportunity to totally rethink and recon�gure how we do things? This is the cre-

ative material and the choice presented by negotiation.

The text is written primarily for use in legal education and law schools, but it 

can be used in any setting where people are learning how to work productively with 

each other (and how to spot and deal with those who are being counterproductive). 

We have a mission here: Though we treat and teach “distributive” or adversarial 

bargaining (currently in some ascendancy among some dangerous political leaders 

and ruthless pro�t- seekers, as well as aggressive lawyers and some social combatants), 

our goal is to teach how to negotiate e�ectively to work with people, for people — to 

enhance joint gain, to create more “surplus value,” and to solve problems. There are 

basic concepts and models to learn. Knowing what a negotiation problem is about 

(the “res,” or stakes) and who is involved a�ects the choices of behaviors we use. 

We want to teach you to be contextually sensitive and cognitively astute — never a 

“patsy” or a “mark,” but also never a thoughtless forceful bully. What is the appro-

priate framework for dealing with a particular problem and a particular set of cir-

cumstances and people for trying to move towards agreement? An agreement may 

be necessary for things to move forward anytime we need anyone else to accomplish 

something or, in our current world, to prevent harm.

This edition moves some things around to make instruction more consistent 

with how people negotiate. First, what are the frameworks, models, and approaches 

in our own heads? Which are appropriate for what kind of problem? And how 

might our counterparts conceive of the problem in their heads? All negotiation 

involves the parties’ di�erent perspectives on how they see the negotiation frame. 

Next, how do we work with clients, or any principals, if we are agent- negotiators, 

to �nd out how they conceive of the problem to be solved or the transaction to be 

made? How do we counsel and communicate about how we should go about and 

prepare for the interactions with those we need to negotiate with? That is Part I:  

Concepts and Models of Negotiation, with appropriate uses of client interviewing, 
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counseling, and preparation — all before we “get to the table” of any actual negoti-

ation. As most scholars and practitioners of negotiation know, so much that deter-

mines what happens in an actual negotiation can be seen in what happens “away 

from the table” — before, during, and after the parties actually “meet” (and how they 

actually meet is now very di�erent, including in electronic, virtual, and asynchro-

nous media). Next we turn in Part II: Skills for Negotiation to what most negotiation 

courses start and end with — the Skills that are necessary to be e�ective negotia-

tors: gathering information; asking questions; assessing trust; developing reputations; 

analyzing power and psychological dynamics; understanding emotions, moods, and 

the situational variations in negotiations; making concrete proposals; being creative; 

being persuasive (and in law, using legal arguments and endowments); dealing with 

cognitive, social, class, gender, race, ethnicity, and other challenges to negotiations 

that are not conducted (almost never) under conditions of totally equal bargaining 

conditions. In Part III: Law and Ethics in Negotiation, we treat the particular issues 

in legal negotiations — the roles of Law (fraud, enforcement, contract making) and 

Ethics (both formal in discipline for professional unethical acts or omissions and less 

formal, but just as important, for personal morality, responsibility, and accountability 

for negotiation choices). Finally, in Part IV: Complex Negotiation Processes, we turn 

to Complexity in Negotiations — multiple parties, multiple issues, international nego-

tiations, and the use of mediators to facilitate and assist negotiators who need help 

working through impasses or who seek a third party to help with brainstorming 

ideas or managing complex processes.

The text has been streamlined a bit, shortened to make each chapter possible 

for a single week of class (whether taught twice a week, as we prefer, or in a single 

longer class session). Each chapter contains shaded Problem Boxes to make material 

immediately translatable for use, class conversation, and group exercises. Like most 

 negotiation teachers, we teach experientially, and the accompanying Teacher’s Manual 

(posted at https:// www.AspenPublishing.com/ MenkelMeadow- Negotiation3) con-

tains a large collection of role- plays, simulations, problem sets (both short in- class 

projects and longer iterative, client- intensive negotiations). We are always available for 

consultations about uses of the text and problems.

So, what is new? This edition draws on fresh insights on new media (online 

and email negotiations, as we suspect some will now teach this course online!), and 

draws extensively from the recent work on negotiation developed at so many nego-

tiation and ADR (alternative/ appropriate/ accessible dispute resolution) meetings, 

newly published research and articles in the multi- volume Negotiation Desk Reference 

(Chris Honeyman and Andrea Kupfer Schneider, eds. DRI Press 2017), and the 

continuing new work published in the Negotiation Journal (of Harvard’s Program on 

Negotiation, where Carrie Menkel- Meadow is an editor). We have all taught exten-

sively with these materials in many countries and hope they will be user friendly to 

explore the fundamentals in negotiation and also to explore the cultural variations 

that may exist.

We think all human beings and certainly all lawyers bene�t from studying how 

to negotiate. We all do it every day but are often unconscious of why and how we are 

doing it. The materials in this book are essential for any thoughtful professional who 

wants to improve. We also hope the study of negotiation aids in con�ict resolution 
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and problem solving generally in our society, and we hope that the �nal chapter 

will encourage all who continue to need help with negotiation to seek mediational 

help. Our other texts in this series, Dispute Resolution: Beyond the Adversarial Model  

(3d. 2019) and Mediation:  Practice, Policy and Ethics (3d. 2020)  provide additional 

guidance on how to do and think about these things.

* * *

We continue to be appreciative of our home institutions, where we are sup-

ported in our teaching and research that produces these texts:  the University of 

California at Irvine Law School, Marquette University Law School, and the 

Benjamin N. Cardozo Law School.

Carrie thanks her colleagues on the editorial board of the Negotiation Journal, 

her colleagues in the Senior Mediators Group, and her growing group of colleagues, 

some former students, now practitioners and teachers of negotiation and media-

tion around the world, including Carlos Ru�nelli, Ana Silva, Carlos Silva, Renzo 

Parodi, Ana Carolina Viera Riella, Clark Freshman, Peter Reilly, Alain Verbeke, Orna 

Rabinovitz- Einy, Lukasz Rozdeiczer, Kondi Kleinman, Emmanuel Vivet, Maria 

Moscati, Michael Palmer, Amy Cohen, Bob Bordone, and Chris Honeyman. She 

expresses her long- standing appreciation for other “founders” and mentors in the 

�eld, both those now gone — Howard Rai�a, Roger Fisher, Frank Sander, Margaret 

Shaw, Wally War�eld — and those still inspiring — Jim Sebenius, Larry Susskind, 

Carol Liebman, Susan Podziba, Nancy Rogers, Deborah Kolb, Mary Rowe, Mike 

Wheeler, Howard Gadlin, Jennifer Brown, Stephanie Smith, Jan Martinez, Paul Brest, 

and Melanie Greenberg. She thanks her committed and dedicated research assistants 

on this volume from UCI Law (#soUCI!!), Francesca Egger, Amelia Haselkorn, 

Lynda Bui, and Alex Cadena, and a continually growing group of UCI law students 

interested in learning negotiation and mediation and hoping to make the world a 

better place through the Global Justice Summit. Carrie thanks John Arden for prob-

lem solving, research assistance, a generous soul for putting up with his fellow Penn 

Law Alum stories of “yore,” and faculty assistance par excellence. And very special 

thanks to librarian Dianna Sahhar, who �nds everything in record time and with 

research skills unsurpassed!

Andrea’s recognition must start with Chris Honeyman, with whom she  

co- edited two new volumes on negotiation in the last few years, The Negotiator’s Desk 

Reference and Negotiation Essentials. This was a Herculean (but also wonderful) task, 

harnessing (again) another 100 colleagues from around the world from a multitude 

of disciplines to contribute the best and most innovative thinking in negotiation. 

She is eternally grateful to the contributors to those undertakings. Readers here are 

the bene�ciaries of excerpts that really push the �eld of negotiation forward. Thank 

you to those we’ve excerpted here and those we haven’t — all of it educated us in 

one way or another to keep advancing the �eld. Andrea also thanks her co- editors, 

co- authors, co- bloggers, writing partners, and writing workshop retreat buddies for 

all of their support, comments, edits, and suggestions as this new edition was coming 

to fruition — Cynthia Alkon, Jennifer Brown, Sarah Cole, Deborah Eisenberg, Jill 

Gross, Art Hinshaw, Michael Mo�tt, Kelly Browe Olson, Peter Reilly, and Nancy 

Welsh. She thanks her research assistants on this edition — Margaret Spring, Taylor 
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Hansen, and Morgan Henson. And she also wants to note, with sadness, that this 

is the last book on which she can thank her amazing (now former) administrative 

assistant, Carrie Kratochvil.

Lela thanks her wonderful partners in this endeavor — Carrie and Andrea — who 

have done the lion’s share of work on this book and who are the gurus of the mod-

ern negotiation �eld. They have been valiant and tireless partners for decades — for 

this and other volumes. Her negotiation teachers and inspirations have included 

Josh Stulberg, who brought her into the �eld of negotiation by passing on to her a 

�rst Negotiation course at NYU; Jack Hanna and Kitty Atkins, who know so much 

about perceiving what interests move people and how to leverage friendship into 

terri�c projects; and colleagues around the world with whom she has built inter-

national projects through collaboration and negotiation — Jim Coben, Srdan Simac, 

Christian Hartwig, Eva Gedeon, Joerg Fetke, Miki Alberstein, to name few. She 

thanks Krysta Hartley for her assistance — always cheerful and “can do.” She thanks 

her students who have gone on to be teachers and who teach her now:  Adam 

Berner, Donna Erez- Navot, Brian Farkas, Glen Parker, Robyn Weinstein, Dan Weitz 

(to name a few). And, if you have ever tried to negotiate with a donkey, you will 

appreciate how very much she has learned from negotiating with an exasperating 

donkey, named Bandit. Thanks to him, too.

For this edition, all of us especially thank the many of you (noted in the 

Acknowledgements) who worked with us to keep your work in this edition or 

allowed us to use new things, of great value to all students of negotiation, with 

waived or reduced permission fees, so we could continue to share your great con-

tributions to our �eld — now that is joint gain! We thank you and salute you gentle 

people, scholars, teachers, and great practitioners of negotiation.

We all thank Sarah Hains, Dena Kaufman, Teresa Horton, Michelle Humphrey, 

and amazingly, 20  years later, Susan Boulanger at The Froebe Group and Jordan 

Jepsen at Aspen Publishing for sheparding us through the continually changing pro-

duction of the things we love — BOOKS!

We end by thanking each other — 20  years now together working on these 

books and trying to solve the world’s problems with our teaching, writing, and 

practices; with friendship, mutual learning, humor, and great negotiating (and medi-

ating) skills; and also with appreciation to our co- authors on other editions of these 

books — our dear friends and colleagues — Jean Sternlight and Michael Mo�tt 

and, of course, the irreplaceable Carrie Kratchovil who, after decades with us (and 

Andrea especially), has found a new home.

May you who read and use this book go forth and continue solving problems, 

resolving con�icts, creating transactions, making peace, and appreciating each other.

Stay safe and well, and please send us your comments and stay in touch.

Carrie J. Menkel- Meadow

Andrea Kupfer Schneider

Lela Porter Love

August 2020
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Preface to Second Edition

As we complete work on the second edition of this text on Negotiation as a 

Process for Problem Solving, our world is full of con�ict — both internationally and  

domestically, including a civil war in Syria, con�ict with Russia over the Ukraine, 

continuing con�ict (though the o�cial “wars” are ending) in Afghanistan and Iraq, 

the Middle East and continuing violence in the search for democracy and stabil-

ity in Africa, as well as ongoing gridlock among Democrats and Republicans over 

health care, immigration, a�rmative action, guns, and other policy di�erences. We 

continue to believe that negotiating to solve problems, not only to “win” lawsuits 

and disputes, is the way forward for human beings to jointly inhabit our planet. We 

must talk to, communicate with, and persuade each other that it is in our common, 

not sel�sh, interests when we can achieve joint gain, search for creative ways to 

solve problems, and resolve our di�erences among us, whether in legal disputes and 

lawsuits, or more complex social and political issues. So we have updated our �rst 

edition to continue the education of law students, lawyers, judges, parties, politicians, 

diplomats, citizens, and others to learn how to negotiate with others, whether a sin-

gle “adversary” on the “other side” of a dispute or a more complicated set of actors 

in multiparty, multi- issue matters.

Negotiation continues to be used to form contracts and treaties; resolve lawsuits; 

draft and pass legislation and administrative regulations; create new entities, organi-

zations, and alliances; form relationships; and peacefully disengage when necessary. 

Negotiation is used to solve environmental disputes, family con�icts, political issues, 

employment grievances, and international crises. In the last decade more and more 

scholars in the �elds of law, psychology, sociology, business, city planning, political 

science, anthropology, and decision sciences have conducted research in real- world 

and laboratory settings to increase our knowledge of how people come together and 

also what keeps them apart.

In this new edition we have altered the structure of this text in several important 

ways. We begin, as in the �rst edition, with a focus on the theories of con�ict reso-

lution and negotiation as a principal means of resolving con�ict. But, as our book is 
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focused on solving problems, for clients, in legal matters, we then turn to the import-

ant aspect of negotiating with a client in mind, learning what the client’s needs, inter-

ests, and objectives are, by interviewing, counseling, and determining what clients 

want and need from negotiation. We then explore the important interpersonal skills 

of listening to clients, to counterparts and learning how to prepare for negotiation, 

focusing on several di�erent orienting frames for considering the “science and the 

art” of negotiation  —  to consider whether goals are to solve problems and use inte-

grative methods, to seek individual gain, using more distributive methods or, as in 

most negotiations, to learn how to build behavioral methods from analyzing the 

complexity of mixed goals and motives in negotiations. We then turn to the speci�c 

behaviors that are needed to conduct successful negotiations, especially as lawyers 

are agents for principals, focusing on establishing trust, rapport, developing a repu-

tation, and working with cognitive and intellectual, as well as emotional, aspects of 

working with others  —  both clients and counterparts. We address some common 

barriers to negotiation, drawing on much recent empirical work on social, cognitive, 

and cultural biases, and other distortions in information processing and negotiated 

agreements, and focus on some suggestions for moving past those barriers. As in our 

prior edition, we provide cases, rules, interpretations, and other materials on the laws 

governing negotiation behavior and agreements, and di�erent ethical approaches to 

negotiation. Finally we explore the complexities of negotiation in multiparty, multi- 

issue, and international settings, when assumptions of bilateral or client- lawyer to 

client- lawyer negotiations may no longer accurately describe what occurs or may 

occur in complex negotiations. We conclude with an introduction to mediation, 

when parties may need to seek facilitated assistance for conducting negotiation.

Additional material in this edition focuses on some of the newer issues in negotia-

tion, such as when negotiations are conducted online and not in person, consideration 

of when we should not negotiate at all, and what happens to negotiation concepts when 

the legal problems are encountered in complex class actions, mass torts, or international 

settings. Negotiation theory and practice is used to explore new uses of negotiated 

processes in larger scale decision making and deliberative democracy. Many new books 

and articles on the rapidly growing �eld of negotiation (and con�ict resolution), with 

empirical studies and continued arguments about best approaches (whether assuming 

scarce resources to be divided or resources to be shared or expanded) are included here 

to update some of what we presented in the �rst edition. Though many continue to 

write about and study negotiation, we still believe that a basic orienting frame of:

Goal Orientation Behavior Outcome(s)*

Maximize 

Own Gain

Adversarial Competitive Impasse, Stalemate; Win/ Lose; 

Compromise, Split the Di�erence

Seek Joint 

Gains

Problem- 

Solving

Collaborative Solved Problems; Expanded 

Resources; New Relationships

* Derived from Carrie Menkel- Meadow, Toward Another View of Legal Negotiation: The Structure of 
Problem Solving, 31 UCLA L. Rev. 754, 760 (1984).



 Preface to Second Edition xxxiii

helps us to orient our planning, conceptualization, and choice of behaviors to best 

solve the problems that clients present to us. Thus, we have organized our chapters 

around consideration of di�erent models of negotiation that ask us to consider what 

our (and our clients’) goals are before we select particular behaviors to achieve par-

ticular outcomes.

We have tried to make this edition more classroom user friendly  —  it is shorter 

than the earlier edition, with one chapter per week being one appropriate way to 

teach with the book. This edition uses a format of simple problem boxes, set o� 

from the text, to be answered by students while reading, or in class, to encour-

age interactive use of the materials  —  asking questions and suggesting immediate 

application of the course readings. The updated Teacher’s Manual (which will be 

available in password- protected form online for text users) provides suggested syl-

labi and suggestions for simulations, class exercises, and suggested “answers” to the 

problems. Following the format of the earlier edition, numbered footnotes follow 

those taken directly from the excerpts and those with symbols are those added 

by the editors for clarity and further explication. Each chapter contains a Further 

Reading section listing some additional major books and articles for that chapter 

to assist students in deepening their study of negotiation and assisting with bib-

liographic references for possible research papers and more practical advice in some 

speci�c areas.

We hope this new edition continues the trend of more and more law students 

studying negotiation in order to resolve disputes, create e�ective and e�cient con-

tracts, improve social and legal relationships, create new ideas, entities and organi-

zations, all with the hope that knowing how to negotiate well will enhance human 

problem solving and �ourishing social and political life.

* * *

We continue to be appreciative of our institutional homes for support, the 

University of California, Irvine, Marquette University Law School and Benjamin 

N. Cardozo Law School. Andrea Kupfer Schneider thanks the Dispute Resolution 

Program at Marquette, Lela Love is grateful to the Kukin Program for Con�ict 

Resolution at Benjamin Cardozo Law School, and Carrie Menkel- Meadow is grate-

ful to new colleagues in con�ict resolution and political science at the University 

of California, Irvine, as well as old friends and colleagues at the Senior Mediators 

Group, the Program on Negotiation at Harvard, as well as at Georgetown University 

and colleagues at a variety of law faculties around the world where she has taught.

We thank Jean Sternlight, our fellow traveler and colleague in the work on our 

“big” ADR book, Dispute Resolution: Beyond the Adversarial Model (2d. 2011), which 

began this family of texts, which also now includes Mediation:  Practice Policy and 

Ethics (2d. 2013). We thank many colleagues, mentors (some now sadly departed), 

as the �rst generation gives way to its successors, and friends in the �eld, for-

mer and present students, some now colleagues, users of the �rst edition of this 

book and many others who have o�ered comments and guidance over the years 

including, but not limited to, Roger Fisher, Frank Sander, Larry Susskind, Michael 

Wheeler, Deborah Kolb, Christopher Honeyman, Jennifer Gerarda Brown, Nancy 

Welsh, Carol Liebman, Orna Rabinovich- Einy, Stephanie Smith, Jan Martinez, 

James Coben, Giuseppe DePalo, Nancy Rogers, Melanie Greenberg, Bob Bordone, 
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Peter Reilly, Michael Mo�tt, Clark Freshman, Russell Korobkin, Art Hinshaw, Josh 

Stulberg, Ellen Waldman, and Hal Abramson.

For the hard work that goes into making any book, Carrie thanks law stu-

dents Micah Morris, Shirley Kim, and Jacqueline Shepard; faculty assistants Char 

Anderson, Andrew Campbell, and Angie Middleton Grantham; and the founding 

law students of UCI’s now annual multiparty negotiation exercise, the Global Justice 

Summit (Edgar Aguilosocho, Carly Edelstein, Thomas McClain, Brooke Weitzman, 

and those who keep it going). Special thanks to Melody Lembke and Dianna Sahhar 

of the UCI library who keep her in books and materials to continuously inform this 

e�ort and all others.

Andrea thanks (as do Carrie MM and Lela) her irreplaceable administrative 

assistant Carrie Kratochvil (the “other” Carrie who has been with us since the 

beginning); and her colleague in negotiation teaching and training, Joanne Lipo 

Zovic; and law students T. J. Rhodes, Leah Thomas, Brandon Stenseth, Scott Twelves, 

and Brian Brockman for their excellent work on this edition.

Lela thanks Lindsay Melworm, the Student Fellow for the Kukin Program at 

Cardozo, for her always careful work and thoughtful comments.

We all thank John Devins at Aspen Publishing for good spirit, guidance, and 

patience in shepherding us along (again) with grace, kindness, and humor, and glad 

that we continue to meet in person now and then, and we applaud Paul Sobel and 

colleagues at The Froebe Group for manuscript management and patience, e�-

ciency, kindness, and good spirit, in text preparation.

We especially want to single out those true educators and authors in our midst 

and on these pages who have given us permission to reprint their words for no or 

reduced cost (you know who you are). We hope to return the favor (reciprocal con-

cessions?) if you ever ask us.

Once again, we end this beginning by thanking each other. What a collabora-

tion over ten years now for us to read, teach, and work with each other to deepen 

our knowledge and experience, to grow new generations of negotiators and peace 

seekers, and to practice each day our own versions of the important skills we teach, 

negotiation, listening, persuading, mediation, teaching, and problem solving. As we 

worked on this book one of us lost a parent and another gained a grandchild. As 

John Paul Lederach has said, this work of peace seeking needs generations of com-

mitment to see us through.

We hope you continue to learn from things in this book and please let us know 

if you have suggestions and reactions.

In peace,

Carrie J. Menkel- Meadow

Andrea Kupfer Schneider

Lela Porter Love

June 2014
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This book is the culmination of decades of work in a �eld that began with roots in 

other disciplines and is now an important part of the law school curriculum — as 

part of an intellectual and pragmatic movement to teach law students about what 

lawyers actually do.

When the senior author of this book was a legal services attorney over thirty 

years ago, she noticed that even when she was victorious in litigation — whether in 

class action law reform or individual cases — the litigation often would not solve the 

underlying problem presented by the parties to the formal legal dispute. She began to 

study how negotiated outcomes in a wide variety of matters often were able, through 

tailored, speci�c, and consensually arrived at resolutions, to do more for the parties 

than achieving a legal judgment, which still required enforcement. And so began a 

lifetime of study of the negotiation process as a problem- solving process for lawyers 

who were conventionally more oriented to “winning” cases for their clients than 

to solving clients’ underlying problems. This orientation to negotiation — solving  

problems — also, of course, includes the other work that lawyers do — creating  

transactions, entities, and new forms of legal reality (for example, constitutions, leg-

islation, organizations, corporations, coops, condominiums, and unions).

The study and teaching of negotiation as a legal process is relatively new and 

derivative of work done in other disciplines, such as psychology, political science, 

economics, sociology, anthropology, and other hybrid �elds, such as game theory 

and decision sciences (Carrie Menkel- Meadow, Legal Negotiation:  A Study of 

Strategies in Search of a Theory, 1983 Am. Bar. Found. Res. J. 905). Legal scholars 

�rst took note of negotiated processes in the law in the days of Legal Realism, the 

Legal Process school of the 1950s and 1960s (Henry M. Hart, Jr. & Albert M. Sacks, 

The Legal Process: Basic Problems in the Making and Application of Law (William 

N. Eskridge, Jr. & Philip P. Frickey eds., 1994)), and in socio- legal studies, through 

empirical work done by researchers a�liated with the Law and Society movement, 
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which still �ourishes today (and is complemented by new work in behavioral eco-

nomics and psychology). Then, in the 1960s and 1970s, another e�ort to transform 

legal education, the Clinical Education movement, spawned intensive study and 

teaching of the skills employed by lawyers to do their work. Negotiation was one 

of several important skills, including interviewing, counseling, trial practice, drafting, 

and decision making, taught in separate courses, with simulations, case studies, and 

exercises, transforming the materials through which law is studied. No longer is the 

appellate case the only text in the classroom.

Much negotiation theory was derived from the intellectually rich era of game 

theoretic and strategic study in World War II and Cold War simulations of “Prisoner’s 

Dilemma” and other games, intended to map how parties act under conditions of 

uncertainty and scarce resources. Much of the lawyer’s conventional “map” of nego-

tiation (and the businessperson’s selling or buying) is based on these early models of 

competitive bargaining and assumptions of scarce resources.

As economic and political conditions changed during the 1970s and 1980s, 

o�ering a potentially more optimistic view of human nature and the ability to create, 

as well as divide, human resources, a movement of intellectual convergence around 

a new way to negotiate was born with the publication of several new approaches 

to negotiation, including the now world- famous Getting to YES (Roger Fisher, 

William Ury & Bruce Patton 2d ed. 1991, �rst published 1981), Howard Rai�a’s 

The Art and Science of Negotiation (1982), David Lax & James Sebenius’s The Manager 

as Negotiator (1986), and, applied to legal negotiations speci�cally, Carrie Menkel- 

Meadow’s Toward Another View of Legal Negotiation: The Structure of Problem 

Solving, 31 UCLA L. Rev. 485 (1984). These works all expanded on ideas of using 

more integrative and collaborative processes (using appeals to reason and objective 

standards, as well as to underlying needs, wants, and desires) to achieve better, that 

is more Pareto- optimal, outcomes for the parties — giving the parties as much of 

what they both need without unnecessary loss or harm to either. This pragmatic, 

principled, and utilitarian model of negotiation then was taught to thousands of law, 

business, policy, and graduate students as a “corrective” to the overly adversarial and 

possibly wasteful, but more common, approaches of competitive and distributional 

bargaining. Courses in negotiation are now required in many business and public 

policy schools, and they exist in virtually every law school. Modern professionals 

from many disciplines are learning about the processes that are necessary to design 

solutions to human problems when consent, not command, is required to achieve 

good results.

The last few decades have seen an outpouring of work (both scholarly and prac-

tical) studying under what conditions, and with what people and issues, di�erent 

models of negotiation might be appropriately employed. Our second author was an 

early student of these processes in both international and domestic contexts, study-

ing at one of the premier organizations, the Program on Negotiation at Harvard 

Law School, with the �eld’s modern founders. Our third author harnessed the early 

teachings of negotiation theory to become one of the founders of the modern 

mediation movement in American, now also European, law schools. All three of 

the authors of this book have studied and practiced negotiation in a wide variety of 

contexts, both domestic and international, and this book re�ects our learning at all 
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of these levels: theoretical, practical, domestic, international, dyadic, multiparty, legal, 

and personal.

We have dedicated this book to some of the �eld’s founders, with whom we have 

worked and with whom we have learned. But, rather than only looking backward, 

we also acknowledge the �owering of a new generation of negotiation scholars who 

have uncovered new patterns in negotiation behavior, both distortions in the pro-

cesses that prevent good agreement and incentives that encourage good behaviors to 

produce better outcomes for parties. You will �nd their work on these pages.

The use of negotiation in law remains controversial (though it is the main-

stay of legal practice). When should parties be permitted to “privatize” their actions 

and agreements? When should disputes be resolved in the public sphere, creating 

precedents for the rest of us? When is negotiation more e�cient? Whom should 

negotiation serve: the parties inside the process, or those a�ected by it? Does negoti-

ation result in unprincipled, transaction cost- reducing compromise, or can it provide 

solutions more precisely tailored to the needs of the parties and justice for those 

whose problem it is? When should we negotiate? When should we not negotiate? 

We explore these critical questions in this book, too.

The authors of this book are �rmly committed to the notion that negotiation is 

not only essential in human interaction but that it also promises to promote the best 

of human �ourishing. If we are perceived to be in the “as long as they are talking, 

they are not killing” school of negotiation, it is because we do hope and believe that 

with the right intentions and good instruction, we can all learn to be better problem 

solvers, decision makers, and negotiators by studying this process, practicing it, and 

looking for new ways to improve human communication.

We begin this book by reviewing basic theoretical concepts and models of 

con�ict, dispute resolution, and negotiation. Next, we focus on the classic mod-

els of negotiation: preparing for and conducting integrative and distributive bar-

gaining. Then we turn to the important interpersonal skills required to negotiate, 

including working with clients and counterparts to create trust and rapport, learn 

information, and craft good solutions. Next we confront the barriers to reach-

ing good agreements, that is, the variety of social, cognitive, cultural, and mate-

rial impediments to negotiation. We explore some of the di�cult and signi�cant 

ethical dimensions of negotiating with and on behalf of others and review how 

various bodies of law constrain negotiation in legal matters. Finally, we provide 

some examples of modern and sophisticated applications of negotiation processes 

in multiparty and international settings. And we conclude the book with an intro-

duction to what we treat in more detail in our companion volumes (Menkel- 

Meadow, Love, Schneider & Sternlight, Dispute Resolution: Beyond the Adversarial 

Model (Aspen 2005), and Menkel- Meadow, Love & Schneider, Mediation: Practice, 

Policy, and Ethics (Aspen 2006)) — facilitated negotiation or mediation. The accom-

panying Teacher’s Manual to this book provides one of the largest available collec-

tions of negotiation simulations, role- plays, exercises, and case studies. We �rmly 

believe that this is a �eld of study that must be practiced to be learned and that 

theory must be developed from its usefulness.

Footnotes by the authors of this book, in both the excerpts and our text, are 

marked using symbols. The order of the footnote symbols, if more than one symbol 
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appears on a page, is * † ‡. The original footnote numbering in the excerpts has 

been retained.

* * *

A few thanks before we get started: We begin with some intellectual and foun-

dational thanks to the other negotiation teachers and scholars who have deeply 

in�uenced us in a variety of di�erent ways — in addition to those to whom we ded-

icate this book, we also thank Harry Edwards, James J. White, Bea Moulton, the late 

Gary Bellow, Jack Himmelstein, Howard Gadlin, Gary Lowenthal, and Paul Brest, 

who also in�uenced our early thinking in this �eld. We next thank Jean Sternlight, 

our coauthor on the larger project, who could not participate in this one (due to her 

other book on mediation) but who remains with us in spirit.

All of us thank various other colleagues in this work. From Carrie, special 

thanks to Susan Gillig and Peter Reilly for being the best coteachers and cotravel-

ers one could have in this journey of pedagogical innovation; to Vicki Jackson and 

Carol O’Neil, deans, friends, and supporters extraordinaire; and to the Program on 

Negotiation at Harvard (and especially Bill Breslin, Mike Wheeler, Frank Sander, Bob 

Bordone, Bob Mnookin, Larry Susskind, Deborah Kolb, and Susan Hackley) — for 

being my second home and always the best of audiences.

From Andrea, special thanks to my wonderful colleagues and classmates at the 

Harvard Negotiation Project who inspired me — Liz Kopelman Borgwardt, Shelley 

LaGere Carlin, Estie Dallet, Bruce Deming, Kerri Fox, Sheila Heen, William Jackson, 

Paul Mayer, Michael Mo�tt, Erin Monaghan, Linda Netsch, Scott Peppet, Alan 

Price, John Richardson, Doug Stone, Chris Thorne, Carol Umhoefer, Je� Wing, 

Tim Wu, and others. If negotiation had not been so much fun way back when, it 

would not be nearly as interesting now. And for making it so much fun now, a truly 

appreciative thanks to my colleague and friend, Joanne Lipo- Zovic.

From Lela, special thanks to those who have helped build an innovative cur-

riculum at Cardozo and around the world — Hal Abramson, Kitty Atkins, Simeon 

Baum, Jim Coben, Kinga Goncz, James Kornbluh, Michael Lang, Ray Patterson, 

Dana Potockova, Frank Scardilli, Peggy Sweeney, Josh Stulberg, and Dan Weitz.

Carrie profoundly thanks her able support team, research assistant extraordi-

naire, David Mattingly; administrative assistants Corrie Mathiowetz and Carolyn 

Howard; research assistants Bonard Molina, James Bond, and Jaimie Kent; the fac-

ulty production team at Georgetown, Sylvia Johnson, Toni Patterson, and Ronnie 

E. Rease, Jr. (I promise I will stop killing trees soon!).

Andrea thanks her fabulous assistant Carrie Kratochvil, who negotiates both the 

large and small crises in the law school while getting everything done, and her truly 

devoted research assistants, Anna Coyer and Stacey Meyer, who have done superla-

tive work on this book and the accompanying Teacher’s Manual.

Lela is enormously grateful for her wonderful support at Cardozo: Justin Braun, 

Tracey Pastan, Kaaron Saphir, and Dan Zinn, and also past and present members of 

the Cardozo Mediation Clinic, whose energy and enthusiasm undergirds this and 

other e�orts.

All of us feel enormously grateful to our home institutions, which gave us sup-

port in so many di�erent ways: Thanks to Deans Judith Areen and Alex Aleiniko� 



 Preface to First Edition xxxix

and Associate Dean Vicki Jackson at Georgetown University Law Center (and to the 

donors of the A.B. Chettle, Jr., Chair in Dispute Resolution and Civil Procedure); 

to Carol O’Neil, for academic and pedagogical support and interest way beyond 

the call of duty; thanks to Dean Joseph Kearney and Associate Dean Peter Rofes at 

Marquette University Law School; and thanks to Dean David Rudenstein and for-

mer Dean Monroe Price at Benjamin Cardozo School of Law and to Kaaron Saphir 

who so cheerfully jumps in whenever a request is made.

We are also appreciative of the various “pushes” and “pulls” of the Aspen 

team — Melody Davies, Lisa Wehrle, Laurel Ibey, Susan Boulanger, Elsie Starbecker 

(who guided the �rst volume with care and beauty), Elizabeth Ricklefs, Richard 

Mixter, and others behind the pages.

We thank the many reviewers of this text, some known to us (Michael Mo�tt, 

Clark Freshman) and other undisclosed helpers. We hope we have met your needs 

and answered your concerns.

We thank our families, to whom the larger ADR book was dedicated, Robert 

Meadow, Peter Popov, Nicole Love Popov, Rodd, Joshua, Noah, and Zachary 

Schneider for their patience, support, and, on very rare occasions, some opportunity 

to practice our con�ict resolution and negotiation skills!

And mostly, we thank our students whom we hope will use these materials to 

create a better world — one with peace, sensitive and rigorous problem solving, and 

justice.

Let us know what you think.

Carrie Menkel- Meadow

Andrea Kupfer Schneider

Lela Porter Love

December 2005
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A pessimist sees the di�culty in every opportunity; an optimist sees the opportunity in 

every di�culty.

—   Winston Churchill

The skillful management of con�icts [is] among the highest of human skills.

—  Stuart Hampshire, Justice Is Con�ict 35 (2000)

People negotiate whenever they need someone else to help them accomplish their 

goals. Sometimes these negotiations are designed to create something new —  a new 

relationship, partnership, entity, transaction —  and other times negotiations occur 

because people are in con�ict with each other and hope to resolve whatever dispute 

lies between them. In this book we o�er you the latest materials on negotiating to 

resolve con�icts and disputes, on planning and negotiating for new transactions and 

entities, and on considering how negotiation could help you to create new solutions 

to law’s and life’s intractable problems.

We begin by introducing you to some basic concepts in con�ict theory. The 

study of negotiation is now part of a larger �eld known as dispute resolution in law 

and con�ict resolution in the social sciences. The �eld is concerned with studying 

and analyzing the human behaviors that enable people to work together to over-

come di�erences, explore new solutions to problems, and seek joint gains from 

collaboration.

In conventional legal practice many people think of negotiation as necessar-

ily competitive, with arguments about the meanings of law and doctrine, the sig-

ni�cance of facts, and the allocation of scarce resources. In the course of reading 

this book we hope you will come to see that negotiations provide us with a rich 

opportunity to transform di�cult con�icts and troublesome disputes into new rela-

tionships, creating value (in both monetary and nonmonetary forms) for all parties. 

Sometimes we just have to learn how to make lemonade out of the lemons we are 

given. We explore all models of negotiation —  both more conventional conceptions 

and a large body of new work —  in theory, practice, empirical study and evaluation, 

and ethics.

Con�ict Theory: 
Concepts of Con�ict 
and Negotiation

Chap t e r  1



4 Part I Concepts and Models of Negotiation

We want you to learn that negotiation is both an analytic “science” of consid-

ering what issues are at stake, who the parties are, and what solutions are legally and 

creatively possible, and a human “art” in the sense that actually doing negotiations 

involves talking with and doing things with other people. You need conceptual, 

behavioral, and a�ective competencies to become a good negotiator. We explore 

the necessary analytic frameworks, the skills you need to master negotiation, ethical 

issues implicating how you use your skills on behalf of and with others, and �nally, 

some of the di�erent contexts in which negotiation is used. Because legal negotia-

tors are working with clients, as agents, we also provide some guidance about how 

you can negotiate for others by interviewing, advising, coaching, and otherwise 

counseling your clients about how they can achieve good outcomes with well- 

considered processes.

In this �rst chapter we introduce you to some of the foundational concepts of 

con�ict theory (both constructive and competitive) and negotiation (problem solv-

ing for joint gain or individual gain maximization). We introduce you to di�erent 

models of negotiation and some descriptions of the typical stages most negotiations 

go through. We hope you will see that there is no one “mind- set” or orientation to 

all negotiations. Each negotiation must be separately conceptualized:

 1. What is at stake?

 2. What are the parties trying to achieve?

 3. What is the relationship of the parties to each other?

 4. What legal constraints are the parties operating under?

 5. What behaviors might most e�ectively be employed to accomplish the goals 

of the negotiation?

 6. How does this single negotiation a�ect other people or other situations?

 7. How can we know we have had a successful negotiation?

A.  CONFLICT THEORY

Although law school focuses on disputes or cases, the disputes that make it into case-

books represent the tip of the iceberg of all the kinds of con�icts that people have. 

Lawyers are often called on not only to bring or defend lawsuits, but also to help 

prevent con�icts from arising or to deal with disputes other than in court. Thus, it 

is useful for lawyers to have a broad understanding of the types of con�icts that may 

exist. Scholars in a wide variety of the social sciences have attempted to de�ne and 

develop taxonomies of di�erent kinds of con�icts so as to better understand the dif-

ferent possible treatments or interventions available in con�ict settings. At the same 

time, it is important to realize that not all con�ict is bad or should be avoided. Social 

psychologists and sociologists such as Morton Deutsch, Georg Simmel, and Lewis 

Coser remind us to think about con�icts that are constructive as well as destructive. 

In the next two excerpts, Carrie Menkel- Meadow brie�y explores these multiple 

aspects of con�ict and introduces the history and conceptualization of the �eld of 

dispute resolution.
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	❖ Carrie Menkel- Meadow, ROOTS AND INSPIRATIONS:  

A BRIEF HISTORY OF THE FOUNDATIONS OF  

DISPUTE RESOLUTION

in The Handbook of Dispute Resolution 13, 14- 15 (Michael L. Mo�tt &  

Robert C. Bordone eds., 2005)

EARLY HISTORY: DESCRIPTIONS OF THE FIELD  

AND FOUNDATIONAL THEORIES

The social sciences now include a �eld called “con�ict resolution,” whereas mod-

ern legal studies more often describe the �eld as “dispute resolution.” The di�erent 

terms signal an important distinction between the two approaches.

Nineteenth- century founders of the �eld of sociology, including Emile  

Durkheim, Georg Simmel, and Karl Marx, looked at widespread social and political 

con�icts and sought to understand their origins, trajectories, and impacts on the larger 

society. Early on, tensions developed about whether con�ict was bene�cial for social 

change, whether it should be managed for social stability, or whether it was simply 

a normal part of human existence. These intellectual tensions remain with us today. 

Seen as a social phenomenon, con�ict exists at many di�erent levels —  individual,  

familial, group, or nation- state. Indeed, as social psychologists have noted, con�ict 

can also be intrapersonal or intrapsychic. Within a single human being one can �nd 

con�icts linked to diverging perceptions, values, attitudes, or behavioral choices.

In law and legal studies, the unit of analysis has been the dispute, or “case” —  an 

activated con�ict in which someone has experienced a wrong and “named it, blamed 

someone or [some] entity and claimed against them” in a formal way. This activation 

process often plays out in a binary or polarized format of plainti� and defendant, or 

complainant and respondent. Seeing a dispute as a separate, self- contained unit of 

social interaction, requiring some form of formal or legal intervention, is di�erent 

from seeing a dispute as located in a more socially enmeshed world of multiple par-

ties, interconnected issues, and social and relational history.

Thus the very nomenclature or de�nition of the relevant unit of analysis tells us 

something about how a con�ict or dispute might be handled, treated, or resolved. For 

the most part, social scientists have focused on the embeddedness of disputes in larger 

�elds or patterns of con�ict and social relations, while lawyers and other dispute 

resolution professionals have focused on the concrete nature of particular disputes, 

suggesting use of particular techniques for dispute settlement or other resolution.

Socio- legal scholars who are both lawyers and anthropologists have bridged 

these disciplines by studying disputes in a broader social context, looking at how 

cases are socially constructed, labeled, and enacted. Scholars and practitioners of the 

school of “legal realism” were similarly attracted to looking at how disputes were 

formed and dealt with in particular settings, and so created a “jurisprudence of dis-

pute resolution” and its institutions.

Together, the insights of these di�erent approaches to studying con�ict resolu-

tion have given us some basic propositions about the �eld, what some call a canon  


