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PREFACE

The animating theme of this book is educational equality. My intent was to give
as much depth, sophistication, and treatment to issues of educational equality
as I could while still covering the key doctrines and issues surrounding other
major areas of education law. The second premise of the book is in regard to the
method of delivery. Having taught with various types of casebooks and query-
ing students and faculty about their experiences, I have found that casebooks
tend to fall into one of three categories: books that students like and professors
quickly grow bored of, books that professors love but many students cannot
comprehend (or do not work hard enough to comprehend), and books that
professors start out liking well enough but grow to love because students like
them and the book contains enough stimulating material to keep the professor
interested. My intent was to create a book that falls in the third category. My
hope is that it does.

The book tries to achieve this goal, first, by being readable and compre-
hendible, particularly for students. Toward this end, the book contains a gen-
erous amount of narrative. Nearly every case in the book is preceded by an
introductory narrative. Those narratives forecast the issues the upcoming case
will address and how they fit into the broader legal and policy framework. In
other instances, the narratives may substitute for a case excerpt, synthesize an
area of the law, or explore a crucial idea not fully resolved in the cases. With
casebooks that do it well, these narratives ensure that students do not overlook
the important aspects of a case or subsection of the book. While not always
enlightening to the professor, these sections allow the professor to cover the
material more efficiently in class, spending less time on background lectures
and more time on higher level discussion.

The questions and notes following the cases are a supplement to those
narratives. The first few notes and questions following cases are designed to
reinforce the same issues and doctrines that were forecast in the narrative.
Between the narrative, the case itself, and the first few notes and questions,
most students should have a firm grasp of the core law of the case. The remain-
der of the notes and questions explore more subtle issues, critique them where
appropriate, and introduce students to new and provoking ideas and informa-
tion. It is in these latter notes and questions that professors are likely to be most
excited. Students are also better situated to engage these more sophisticated

XXV



XXVi Preface

notes because they will have already received a firm foundation from the
preceding materials.

Beyond narrative, cases, notes, and questions, the book includes numer-
ous hypothetical problems. Students increasingly demand more practical appli-
cation for their learning, and some professors teach almost exclusively through
problems. Because I see the pedagogical value regardless of the consumer
demand, at least one problem appears in each major section of the book, which
amounts to a problem roughly every 20 pages. About half of the problems are
short fact patterns similar to those students might see as a short essay on a
final exam. In fact, in some years, I tell my students in advance that one of the
problems in the casebook will appear on the final exam. Another quarter of the
problems are more in the nature of exercises that ask students to perform some
task, such as looking up their state’s statutes on a particular issue and answer-
ing basic questions about them. There are also a few select problems that can be
as complex or simple as the professor chooses. The professor could use them as
a writing assignment or just ask students to brainstorm the problem in class. My
students have been eager for the opportunity to complete one of these complex
problems as a writing assignment and regularly remark that the school finance
assignment, in particular, is the most rewarding and instructive experience in
the class, most likely because they get a chance to connect it to their own lives.

The final materials found in the book are key secondary sources. Like
the narrative essays, these secondary materials help students appreciate the
full impact of legal doctrine, as well as the questions courts have not resolved.
Some secondary materials go beyond doctrine. Education cases, as much as
any other area of the law, are not easily decided on the law and basic facts
alone. Whether an educational policy causes harm or violates the law is fre-
quently intertwined with pedagogical, cultural, and social science questions.
Thus, to understand education law, students need some basic understanding
of the empirical data and social science in the area. Likewise, most of us hold
assumptions—some true, some false—about how education “works” or what
makes a “good” school. Secondary materials test these assumptions and help
dispel them where appropriate. Like hypothetical problems, they can also help
students connect abstract concepts with concrete realities.

The substantive content of the book is organized into three major parts:
equality, fairness, and reform. The first part focuses exclusively on educational
equality, which the introductory chapter posits as the primary challenge and
motivator of modern education law. Beyond framing the challenge of equality,
the first chapter also provides a general overview of education law. The intro-
ductory chapter is followed by five chapters that address each of the discrete
categories of inequality or disadvantage: race, poverty, ethnicity/language sta-
tus, gender, and disability.

Each of the equality chapters stands on its own. A professor could easily
choose to cover only some of them or cover them in a different order. With
that said, the chapters have an intentional ordering and interconnectedness, so
that they build upon one another to create a steady progression through the
concept of equality. Brown v. Board and the question of race are the foundation
of equal educational opportunity theory and come first. Poverty and school
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finance follow because race and poverty disadvantage so closely overlap in our
schools. Moreover, poverty, like race, is one of the primary determinants of
the educational opportunities that students receive. Situating poverty imme-
diately following race creates a solid foundation for the rest of the book. The
chapter on ethnicity, language status, and immigration comes next, as these
student populations often share the challenges of race and poverty inequality.
The chapter, however, also clearly alerts readers to the distinct and additional
complexity and inequality that language and immigration barriers pose. One
could think of these three chapters as comprising a subunit, as the categories of
disadvantage addressed in these chapters are intertwined.

Chapter 5 covers gender and sex discrimination. This chapter is the most
distinct of the equality chapters. Certainly, gender overlaps with other forms of
inequality, particularly for African American males, for instance. But in many
respects, the chapter is set up as a comparison to other forms of discrimination,
rather than an additional or corollary form of discrimination. The chapter asks
students to struggle with questions of whether sex-segregated education is the
same as race-segregation, whether gender discrimination should be subject to
the same level of scrutiny as race, and whether differential treatment based on
gender is motivated by stereotypes just like race or some gender differences
require different treatment. This chapter also offers a key point of contrast
because the law has been more successful in furthering gender equality than in
other paradigms. Students can examine why the law has been more successful
with gender, while at the same time recognizing that gender equality still has
its limits. The continuing rapid development of the law in this chapter, particu-
larly in regard to sexual orientation and gender identity, also highlights the fact
that our concepts of gender discrimination rest on normative judgments that
remain fluid.

The final equality chapter, disability, is likewise distinct and provides
another new counterpoint to the preceding chapters. While stereotypes and
unwarranted disparate treatment of students with disabilities is a reality, much
of the challenge with disability law is not to secure perfectly equal treatment,
but to secure equal results through accommodation and differential treatment.
In other words, the chapter asks whether equality for students with disabilities
requires unequal treatment. If so, the chapter opens students to the possibility
of reevaluating the major question from Chapter 1: what does equal educa-
tional opportunity mean? If not, it still pushes students to consider the com-
plexity of the concept.

The second thematic part of the book addresses students’ rights outside
of the equality context. This section is built on the theme of fairness, which is
equally applicable to all students. It includes chapters on student discipline, free
speech and religion, along with a chapter that explores how discipline, speech,
and religion intersect with the curriculum. True to the theme of the casebook,
these chapters, where appropriate, point out intersections with equality issues.
The discipline chapter, in particular, emphasizes the racial inequalities that arise
in discipline policy.

It is also worth emphasizing that the driving goal of the free speech,
religion, and curriculum chapters is clarity of organization and doctrine. The
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perpetual application challenge for students, professors, and courts in these
areas is to move beyond the threshold question of whether the problem impli-
cates the First Amendment. That question is easy enough to resolve. More chal-
lenging is the question of which precise strand of First Amendment law a factual
scenario implicates. Rather than blending sub-strands of First Amendment law,
these chapters do their best to distinguish and frame them. Most notable is the
fact that the free speech and religious freedom challenges to school curriculum
are treated together in their own chapter, as opposed to in conjunction with
what one might call pure free speech or religious challenges.

The third part of the book is a recognition that education law is quickly
changing in response to constant reform efforts over the past few decades.
Much of that change has come through the increasing federal role in educa-
tion and its primary vehicle: the Elementary and Secondary Education Act.
Chapter 11 is devoted entirely to the federal role in education, along with a
centerpiece of that reform, standardized testing. Chapter 12 is on teachers. By
Chapter 12, the book will have already covered various legal issues that inter-
sect with teachers—desegregation, access to quality education, school finance,
and control over the curriculum—but the book will not have given teachers
their own sustained independent treatment. The chapter on teachers fits best
in the reform section of the book because so many education reforms have
been directed at altering teacher tenure, evaluation, and collective bargaining
in the last decade. The book’s final chapter addresses reforms designed to offer
students and families alternatives to traditional public schools: charter schools,
vouchers, and homeschools. Each of these alternatives raises issues of educa-
tional equality, authority, and adequacy, which Chapter 13 explores in full. The
chapter also offers students and professors the opportunity to close the course
by considering the following questions: what is “public” education and what
should it look like?

For those who used the second edition of the casebook, the third edition
includes some important updates. In the second edition, Chapter 2 incorpo-
rated the enlarged role the Department of Education was playing on racially
disparate impact. Those policies also resurfaced in the chapter on discipline in
the second edition. Those materials no longer appear in the book because the
Department rescinded them, though the chapter does discuss the change in
policy. Alexander v. Sandoval now appears as narrative discussion rather than a
tull excerpt.

Chapter 3 retained its structure but includes three notable updates: mate-
rials on recent litigation to establish a fundamental right to education under the
federal constitution, a problem on the intersection of COVID-19 and the right
to education (and future analogous challenges) and states’ constitutional duties
in education, and several empirical updates on school funding.

Chapter 5 on gender underwent reorganization and expansion again, pri-
marily to account for the various legal developments regarding sexual orienta-
tion and gender identity since the first and second editions. The chapter now
includes a new Supreme Court decision on gender identity and a relatively
clear consensus in the lower courts on related issues. The clarity of these deci-
sions meant that several notes and discussions from the prior edition could be
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eliminated. The Department of Education’s new regulations on investigating
sexual harassment are also in this chapter. To allow for the foregoing changes,
the subsection on scholarships was eliminated and its relevant principles were
integrated into other subsections.

Chapter 6 includes the two new Supreme Court cases on special educa-
tion— Endrew F. v. Douglas County School District and Fry v. Napoleon Community
Schools. These cases are among the most important decisions the Supreme Court
has issued regarding special education. The Endrew F. decision clarified the
nearly forty-year-old definition of “free appropriate public education” while
the Fry decision explained the interaction and differences between Section 504
of the Rehabilitation Act and the Individuals with Disabilities in Education Act.

Chapter 7 no longer contains the federal guidance on school discipline, as
the Department of Education withdrew it. The other change of note is a new
secondary source that adds substantial clarity on how courts are dealing with
the issue of when and whether school resource officers are subject to the rea-
sonable suspicion standard in conducting student searches.

Chapter 8 includes some important additions. There is a new sub-section
on student protests, with specific cases involving student walk-outs and the
practice of “taking a knee” during the National Anthem. The chapter also
updates the sub-section on off-campus speech with a new case that establishes
a full-fledged circuit split, making it even more likely that this issue will go
before the Supreme Court in the future.

Chapter 9 remains the same in terms of structure but includes a new
Supreme Court case dealing with the question of free exercise of religion and
school vouchers. The remainder of the chapter underwent some minor synthe-
sis and cuts to make room for that addition.

Chapter 11 was substantially revised. The second edition of the casebook
went to print shortly after Congress passed the Every Student Succeeds Act.
As a result, the chapter was largely limited to statutory excerpts. The third edi-
tion retains most of those excerpts to allow students the opportunity to build
their statutory interpretation skills, but the new edition deletes those statutory
provisions that have proven less important and incorporates recent data and
secondary sources that analyze other more important sections.

Chapter 12 includes a secondary source that dissects the Supreme Court’s
decision in Janus v. American Federation of State, County, and Municipal Employees,
which struck down contract administration fees for teachers who do not join
the union. Given the opinion’s length and style of presentation, the secondary
source offered a much more efficient means of covering the decision and its
implications.

Chapter 13 contains a new subsection on the financial relationships
between charter schools and the management organizations that carry out most
of their daily operations, including the legal concerns that those relationships
can raise. The remainder of the chapter is lightly edited for length constraints.

Now for caveats and apologies. First, the case reprints in the book are
what publishers like to call “tightly-edited.” For my purposes, that means that
internal citation, tangential discussions, detailed procedural history, and over-
stated arguments are significantly redacted. It also means that dissents and
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concurrences are not always reprinted and, when they are, they are often
edited to emphasize their major points. The casebook does include some long
case reprints and dissents, but I had to avoid making that the general rule. No
doubt, important and thought provoking language has been lost. In the end,
the cases are more heavily redacted than I would want and only reached their
final version as a result of dozens of passes through each case that slowly and
incrementally made the hard choice of where and what to cut. The upside
is that by carefully editing cases the book includes more cases and secondary
materials than otherwise would have been possible. These additional materials
ultimately provide students with more breadth, which fosters its own type of
depth.

Second, as the title and theme of this book convey, I am biased toward
more equality, full equality, and the law’s role in making that a reality. But as
the problem in the introductory chapter will make obvious, equality is often a
concept whose meaning rests in the eyes of the beholder, and it is not always
clear who is responsible for defining it. With this in mind, I recognize this book
would be inappropriate and a failure if it insisted on my view of equality and
did not allow other professors and students to explore their own. I have tried
my best to create that space within reason, but I would be a fool to suggest
my biases do not come through in places. The real check on both my and the
readers’ biases is the book’s continual effort to ask readers to critically evaluate
every case, opinion, and source, regardless of its position.

Derek Black
September 2020
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A. THE STRUCTURE AND HIERARCHY OF PUBLIC
ELEMENTARY AND SECONDARY EDUCATION

Public school systems operate under a complex set of relationships between
state, local, and federal governments. At the state level, state constitutions and
statutes outline the broad contours of the public education system. At the local
level, school board policies address those details that statutes leave open—
primarily those matters pertaining to the day-to-day operations of schools.
At the federal level, the Constitution makes no direct reference to education,
implicitly recognizing that most educational authority resides with the states.
In the absence of direct constitutional authority over education, the federal role
is largely limited to Congress using its spending power to incentivize states to
adopt federal education programs voluntarily. Schools, however, like any other
public institution, are state actors and thus subject to the Constitution’s basic
guarantee of individual rights, such as equal protection and free speech.

Given the complex set of laws and constitutions governing education,
courts must also play a role in education. Neither state nor federal courts have
any independent authority over schools, but litigants often call on courts to
determine whether schools have violated their constitutional or statutory obli-
gations. Consequently, courts play an important role in policing the boundaries
of educational authority and obligation. Due to an “equality revolution” that
began with Brown v. Board of Education in 1954 and a continual expansion of
education statutes that followed, courts’ roles in policing these boundaries have
increased significantly in recent decades. Before proceeding to case law, how-
ever, a basic understanding of the exact sources of educational authority and
government is helpful.
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1. State Educational Authority

Among all of the sources of educational authority and governance, state law
is the most important. State law, not federal law, creates schools. Today, all 50
state constitutions include a clause that grants the state authority over public
education and obligates it to provide it. William E. Thro, Note, To Render Them
Safe: The Analysis of State Constitutional Provisions in Public School Finance Reform
Litigation, 75 Va. L. Rev. 1639, 1661 (1989). Many of these clauses date back to
the Civil War and Reconstruction, when state constitutions were undergoing
change and education was among the pressing public needs for a modernizing
country. See generally John C. Eastman, When Did Education Become a Civil Right?
An Assessment of State Constitutional Provisions for Education 1776-1900, 42 Am. J.
Lecar Hist. 1 (1998). Some education clauses, like Massachusetts’, have an even
longer history that dates back to the eighteenth century. Regardless, nearly all
states” education clauses have undergone revision at some point.

The most significant revisions occurred following the Civil War. As a con-
dition for readmission into the Union, southern states were forced to amend
their state constitutions to conform to a republican form of government, which
implicitly and explicitly included the provision of public education. Derek
W. Black, The Constitutional Compromise to Guarantee Education, 70 Stan. L. REv.
735 (2018). Newly freed slaves, recognizing the importance of education to
their transition to full and meaningful freedom, were instrumental in pass-
ing and strengthening state education clauses. In South Carolina, for instance,
African Americans made up over half of the delegates to the state’s 1868 con-
stitutional convention, who voted in favor of mandating public schools open
to all. James Lowell Underwood, The Making of the South Carolina Constitution
of 1868 in At Freepom’s DOOR: AFRICAN AMERICAN FOUNDING FATHERS AND LAWYERS
IN REcoNsTRUCTION SoutH CAROLINA 1-15 (James Lowell Underwood & W. Lewis
Burke Jr., eds., 2000). Unfortunately, segregation in schools and other aspects
of public life became the norm when Reconstruction came to an end, and sev-
eral constitutions came to reflect that reality. See, e.g., Miss. Const. of 1890,
art VIII, §207 (requiring segregated schools); Ala. Const. of 1901, §256 (requiring
segregated schools). Those education clauses remained relatively static until the
Supreme Court’s decision in 1954 in Brown v. Board of Education (striking down
school segregation) and the Civil Rights Act of 1964 (prohibiting discrimination
in schools receiving federal funds). Those two events forced another round of
revisions to state constitutions to remove segregation mandates.

Today, the typical education clause simply indicates that the state must
provide education. For instance, North Carolina’s constitution provides that
“It]The people have a right to the privilege of education, and it is the duty of
the State to guard and maintain that right.” N.C. Const. art. I, §15. Many state
constitutions also add some descriptor that defines the quality of that educa-
tion. New Jersey’s constitution provides that “[t]he legislature shall provide for
the maintenance and support of a thorough and efficient system of free public
schools. . ..” N.J. Const. art. VIII, §IV. The language of “thorough and efficient”
is the most common characterization, although other states, like Illinois, speak
more obviously to quality, stating that “[t]he State shall provide for an efficient
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system of high quality public educational institutions and services.” Ill. Const.
of 1970, art. X, §1.

Acting pursuant to these constitutional grants of authority, legislatures
have passed extensive statutory frameworks that cover a wide variety of topics.
The most basic statutory requirements are those that compel children to attend
school. These statutes do not, however, require that students attend a public
school, only that they attend some school, typically from the age of 6 to 16 or
18. Failure to comply can result in fines and criminal prosecutions against par-
ents and juvenile delinquency proceedings against students.

Other statutes create and structure the public school system itself. By stat-
ute, states create school districts, which then create the schools within them.
That state statutes create school districts is important because they render
school districts entirely a subsidiary of the legislature. As such, districts lack any
claim to independent authority or existence beyond that which the legislature
gives them, and states retain the power to curtail districts” authority or elimi-
nate them altogether.!

As a practical matter, however, states delegate an enormous amount of
responsibility to school districts. State statutes typically outline the broad frame-
work of education and leave the entirety of implementation specifics to dis-
tricts. For instance, districts, rather than the state, make decisions as to where
to build schools, where to provide bus transportation, how to assign students
to schools and classes, which staff and administrators to hire and fire, which
contractors to use as vendors, which students to suspend, and how to teach
reading, writing, and math. States also delegate all-important taxing power to
districts. As a result, the level of resources available for education in any given
school district is often more a function of local discretion than state policy.

While states continue to delegate enormous authority to districts, states
have increasingly reclaimed some of their authority over education in recent
decades. In particular, states have limited their delegation in regard to cur-
riculum, standardized testing, and student discipline. States, for a long time,
have proscribed a standard core course of study, particularly at the high school
level, where students might be required to take four years of English and three
years of math. But this general mandate does not specify exactly what com-
petencies students should gain or what must be taught in Algebra II or World
History, for instance. In elementary and middle schools, many states mandated
almost nothing in regard to the course of study. As a result, school districts
and teachers varied significantly in how and what they taught. States have not
eliminated local discretion, but in recent decades—as a response to both fed-
eral financial incentives and state-based litigation over school quality —most
states have standardized the curriculum and dictated precise learning objects
and content for each grade level and course. In 2006, for instance, the North
Carolina Department of Public Instruction mandated that schools center the
curriculum for U.S. History around 12 major competencies and 54 different
learning objectives. North Carolina Standard Course of Study, United States

1. A few state constitutions, however, directly grant authority to districts and thus are exceptions to
this general rule. See, e.g., CoLo. ConsT. art. IX, §2.
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History (2006). North Carolina did the same and more in other courses and
grades. By 2015, state curricula grew even more specific, as more than 40 states
adopted a common core curriculum pegged to college and career-ready learn-
ing standards. The standardization of curriculum also brought changes in test-
ing. With a standardized curriculum, states were in a better position to assess
what students were learning. State statutes now require their departments of
education to develop, and school districts to administer, standardized tests that
attempt to measure the extent to which students are proficient in the state’s
curriculum. Some states have gone one step further and attached consequences
to a student’s lack of proficiency, conditioning promotion from one grade to
the next and, ultimately, high school graduation on a student’s ability to meet
certain benchmarks on state exams. Likewise, in many states, how a teacher’s
students perform on standardized tests now plays a significant role in personnel
decisions, including hiring, firing, and tenure.

Certain aspects of school discipline have also become more systemized.
Now, state statutes typically require school districts to expel or suspend stu-
dents who bring alcohol, drugs, or weapons to school. Some states even attach
consequences to less serious behavior. A Mississippi statute, for instance, labels
students who engage in disruptive behavior three times as “habitually dis-
ruptive” and makes habitually disruptive students who engage in additional
instances of disruption subject to expulsion. Miss. Code Ann. §37-11-18.1
(2010). State statutes also frequently dictate the process by which a school,
regardless of the underlying behavior, excludes a student from school. These
statutes detail the type of notice a student should receive prior to suspen-
sion, whether a student has a right to appeal a suspension, any conditions for
readmission, and whether any educational services must be provided during
the period of suspension.

The final major category of state education statutes relates to the adminis-
trative agencies responsible for overseeing education. The exact title and struc-
ture of the agency varies among states. Some states create a state board of
education and an office of the state superintendent, whereas others create a
state department of education, department of public instruction, or commission
on education. Regardless of the name, state education agencies play several
important roles in education. The state agency is the primary entity responsible
for developing and enforcing the details of a state’s education policy. Many of
the statutes described above state only the broad goals of disciplinary, curricu-
lar, or testing policy. Where this is the case, the statutes typically direct the state
agency to provide greater specificity or to assist districts in implementing the
state’s goals.

For instance, many state statutes identify the core courses schools should
offer and the substantive competencies that students should develop across their
educational careers. States sometimes add a qualitative component and specify
that all students should obtain the knowledge and skills in social studies, math,
English, and science necessary to become productive citizens, pursue higher
education, or succeed in the workforce. The state education agency would then
be responsible for identifying the specific learning objectives for each course that
would allow students to meet these goals. Like federal agencies, state agencies
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achieve these ends by enacting regulations, drafting guidance documents, and
offering districts technical assistance.

Beyond the responsibility for assisting districts in complying with
regulations, laws, and policies, many state educational agencies also play
enforcement and adjudicative roles. State departments of education can be
responsible for identifying noncompliance by districts or investigating claims
that private parties bring to the agency’s attention. If the agency finds a viola-
tion, the agency may have the power or obligation to take action against the
school district. The most common instances where this arises are in regard to
a district’s failure to make sufficient progress on state standardized tests, the
misallocation of funds, or the failure to implement the systems and protocol
necessary to deliver specialized services to students with learning disabili-
ties, English Language Learners (ELLs), or homeless students. State education
agencies can also play an adjudicative role in regard to student rights. In some
states, students can appeal suspensions, expulsions, and special education
determinations to the state agency, which has the authority to render a final
decision.

2. Local Educational Authority: School Districts

Although state statutes and agency regulations are extensive, the most they
can do is structure the delivery and objectives of education; they cannot deliver
education. The actual delivery of education requires someone to make multiple
practical and implementation decisions and carry them out at the school level.
The bulk of these decisions are left to the discretion of school districts. Thus,
while statutes may set clear outer limits on districts” powers, school districts
exercise an enormous amount of power within their own domains. In fact,
each school board or district adopts its own unique policies and procedures.
These local rules and policies focus on a common set of issues: (1) school board
self-governance, including internal voting procedures, public meeting proce-
dures, board member compensation, and board member conflicts of interest;
(2) hiring and firing a superintendent, and the scope of the superintendent’s
authority; (3) the budgeting and fiscal policies to which the school district will
adhere, including the rules it will follow for the procurement of goods and ser-
vices; (4) practical business operations, including school security, bus transpor-
tation, food service, facilities maintenance and construction, and vehicle use;
(5) human personnel rules for teachers and staff; (6) a detailed instructional
program, along with policies regarding homeschooling, summer school, voca-
tional education, extracurricular activities, special education, preschool, and
advanced placement programs; and (7) student rights, including the basis and
procedures for excluding students from school for disciplinary reasons. In addi-
tion to any board policies in regard to students, districts often permit or require
schools to adopt student handbooks and distribute them to students. These
handbooks tend to be written for students rather than adults. The goal is to
make them easy to comprehend and to put students on notice of the particular
types of behavior that can lead to punishment.
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3. State Courts

At the state and local levels, courts also play a role in shaping the laws applica-
ble to schools. Courts’ role has traditionally been relatively limited, given that
their task most often has been confined to interpreting and applying the state’s
education statutes. The education cases that come before the state courts tend
to implicate one of two issues: (1) the meaning of statutes” broadly phrased
educational standards, or (2) the boundaries of state, local district, and local
personnel’s authority. On select occasions, litigants ask courts to interpret the
state constitution. In these cases, the importance of courts is at its height.

For the most part, the various stakeholders in the educational system work
in sufficient concert that serious conflicts do not arise or turn into lawsuits. But
occasionally, someone charges that one of the levels of educational governance
has exceeded or been derelict in its authority. For instance, a school district
might assert that the state has failed to provide sufficient financial support to
implement the curricular program in its district or that the state has inappropri-
ately authorized a charter school in its district. Students also may charge that
a district has inappropriately expelled them or deprived them of some educa-
tional opportunity to which they are entitled. When relevant statutes are in
place, courts are well suited to resolve these disputes.

The traditionally limited role of courts in education policy, however, is
undergoing change. First, the expanding statutory and regulatory framework
governing schools opens the door to greater court involvement. Courts now
have standards on which to base a decision without substituting their own
judgment for that of legislators or educators. Second, over the past three dec-
ades, courts have been more willing to recognize the constitutional dimensions
of educational claims, particularly in regard to school finance and quality. In
these cases, courts become a major player in the outcome of statewide edu-
cational policy. The increasing role of courts in educational policy, however,
raises questions of judicial competence and authority. Courts remain, and likely
always will be, reluctant participants in education policy. Judges are quick to
emphasize that practical educational decisions are best made by educators and
educational policies by legislatures, not courts.

4. Federal Educational Authority

A federal role in education actually predates the U.S. Constitution. The
Northwest Ordinance of 1785 dictated how the nation would divide new lands
into territories and towns that would ultimately be organized into states. Those
same rules later governed the land that the United States had yet to acquire
west of the Mississippi. In total, the Northwest Ordinance shaped what would
become thirty-one states. The Northwest Ordinance required that every town
to be divided into 36 lots, reserving a central lot for the construction of schools.
Four other lots and one-third of each township’s natural resources would be
used to generate resources for public education. Two years later, the Northwest
Ordinance of 1787 added that “Religion, morality, and knowledge, being
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necessary to good government and the happiness of mankind, schools and the
means of education shall forever be encouraged.”

The U.S. Constitution, in contrast, did not provide for any explicit,
direct federal involvement in education. Because the federal government is
one comprised solely of enumerated powers, the absence of a grant of educa-
tional authority in the Constitution presumptively limits the federal govern-
ment’s authority to unilaterally regulate or structure the education that states
deliver. With that said, Congress has insisted that states do, in fact, establish
and provide public education through its power under the Guarantee Clause. It
explicitly conditioned the readmission of Mississippi, Texas, and Virginia to the
Union following the Civil War on the provision of education. Derex W. BLACK,
SCHOOLHOUSE BURNING: PUBLIC EDUCATION AND THE ASSAULT ON AMERICAN DEMOCRACY
(2020). It later denied New Mexico’s admission when its initial constitution did
not include an education provision. Id.

On the whole, however, the federal government played little to no role in
the actual provision or regulation of education through the 1950s and 1960s.
Since then, the importance of federal law to education has increased dramati-
cally due to two developments: (1) the judicial recognition that constitutional
rights extend to students as well as adults, and (2) Congress’s use of its spending
power to entice states to voluntarily adopt federal education policies.

While the federal Constitution says nothing directly about public schools,
once a state establishes an educational system, the state must administer that sys-
tem in a manner that is consistent with individual constitutional rights. In par-
ticular, the state cannot violate students’ rights to equal protection, free speech,
freedom of religion, due process, and freedom from unreasonable searches and
seizures. Thus, if the state, for instance, implements its educational program in
a way that treats students differently based on race or gender, equal protection
would apply. Likewise, once a state creates schools and gives students the right
to attend them, due process protections apply, and the state cannot arbitrarily
take educational rights away or suspend students without following certain pro-
cedures. But so long as the state does not infringe students’ constitutional rights,
the Constitution does not speak to how schools should carry out their duties.

Over the past half century, students have increasingly called on federal
courts to protect their rights. Public schools are not islands unto themselves and
are often plagued by larger societal ills. Race segregation, gender segregation, ste-
reotyping, arbitrary state action, denials of state benefits, religious proselytizing,
and suppression of unwanted speech have all made their way into our public
schools. In all of these areas, federal courts—albeit hesitantly—have intervened.

The most significant federal role in education, however, is one that states
have voluntarily accepted. Starting in the 1960s, Congress expressed two major
interests in becoming involved in education: speeding up the school desegrega-
tion that the courts were overseeing and using education as a tool in the fight
against poverty. In furtherance of both goals, Congress enacted the Elementary
and Secondary Education Act of 1965 (ESEA). It has reauthorized the ESEA
several times since, popularly titling the 2002 reauthorization bill as the No
Child Left Behind Act. In 2015, the ESEA was most recently reauthorized and
amended by the Every Student Succeeds Act. The ESEA is spending legislation,
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which means that Congress offers states and schools money in exchange for
compliance with various conditions. The initial amount of money was meager
and conditions that accompanied them minimal, but Congress expanded both
in following reauthorizations. As a result, the federal role in education went
from being nearly nonexistent to significant. In fact, the federal role grew to be
so significant in the No Child Left Behind era that the Every Student Succeeds
Act specifically limited the federal role in certain respects.

As the following chapters will explore in depth, Congress’s spending leg-
islation became the basis for it to shape educational policy in regard to various
subpopulations of students. Primarily as subsections of later reauthorizations of
the ESEA, Congress has enacted Title I of the ESEA (addressing the resource needs
of low-income students), the McKinney-Vento Homeless Assistance Act, the
Individuals with Disabilities in Education Act, and the Safe and Drug-Free Schools
and Communities Act. Congress has also enacted general antidiscrimination stat-
utes that apply to any school receiving federal funds under these or other federal
programs. Most notable are Title VI of the Civil Rights Act of 1964, which prohibits
race discrimination in federally funded programs, and Title IX of the Education
Amendments of 1972, which prohibits gender discrimination in federally funded
programs. Through these various pieces of funding legislation, the federal govern-
ment now exercises significant regulatory control over public schools.

Until 1979, the federal education programs and antidiscrimination statutes
were administered through the Department of Health, Education, and Welfare.
Prior to 1979, numerous attempts had been made to create a federal agency
devoted entirely to education, but all had failed. The opposition then and now
grows out of the sentiment that the federal government has no appropriate
role to play in general educational policy. In the 1976 presidential election,
the National Education Association (NEA)—a teachers’ labor organization and
the nation’s largest professional employment organization—put its support
behind a presidential candidate—Jimmy Carter—for the first time in its his-
tory. Through this endorsement, the NEA was able to secure a campaign prom-
ise from Jimmy Carter to create a department of education. President Carter
tulfilled that promise in 1980, creating the U.S. Department of Education.?

The Department of Education has grown since then and now has vari-
ous different specialized subdivisions responsible for administering and regu-
lating each of the federal statutes pertaining to education. For the purposes of
this casebook, one of the most important divisions within the Department of
Education is the Office for Civil Rights (OCR). The OCR is primarily an enforce-
ment division that investigates individual and systemic complaints of discrim-
ination based on race, ethnicity, gender, disability, and language status. Upon
finding a violation, the OCR has the authority to initiate proceedings to termi-
nate the relevant school district or state’s federal funding, although only on the
rarest of occasions has the OCR taken such steps. The mere threat of funding loss

2. As you examine the materials in this casebook, the transition of responsibility for education pro-
grams from the Department of Health, Education, and Welfare to the Department of Education will make
sense of why, for instance, race and gender discrimination cases and articles from the 1960s and 1970s refer-
ence the former agency and newer cases and articles reference the Department of Education.
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is sufficient to prompt all but the most recalcitrant districts to agree to correc-
tive action. Notwithstanding its power, the OCR prefers to avoid enforcement
actions altogether and thus devotes significant resources to providing districts
with policy guidance to help them maintain compliance with the law in the first
instance. Other important equality-focused divisions within the Department of
Education include the Office of Special Education and Rehabilitative Services
and the Office of English Language Acquisition, Language Enhancement and
Academic Achievement for Limited English Proficient Students, although these
offices primarily play a policy role. Figure 1-1 offers a graphical view of the
collective structure and legal authority for the various state and federal actors.
The figure does not include state and federal courts, which have the authority
to review the actions of all of these parties and sources of law.

Figure 1-1.
Structure and Source of Educational Authority
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PROBLEM

Identify and read the statutes in your state that address public elementary
and secondary education. How do these statutes allocate educational authority
between the state and local districts? Pay close attention to what state agencies
and actors are responsible for monitoring local districts, what level of discretion
or direction they provide to districts, how much authority the state asserts over
curriculum, and what types of accountability measures are in place. Consider
whether the balance your state strikes between the state and local districts pro-
motes or undermines educational quality and equity across districts. Also, iden-
tify any statutes that guarantee student rights. Does the prevalence or absence
of rights surprise you? Identify any statutes that set teacher quality standards
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and provide teachers with particular rights. Are the statutes sufficient to ensure
teacher quality?

B. THE PRACTICE OF EDUCATION LAW

As the foregoing overview suggests, education law is expansive and involves
attorneys representing several different clients—the federal government,
states, school districts, teachers, and students—and at several different levels.
In this respect, education law is a large but extremely decentralized area of law.
While important policy and litigation happens at the national level, and cer-
tainly at the state level, just as much education law happens at the local level
through our nation’s 10,000 school districts. Given the local nature of educa-
tion, large law firms in major legal markets are not necessarily as well suited
to do work for the educational industry as they are for other major industries,
although some major law firms maintain practice groups that focus on a few
highly specialized education law issues.

At the national level, education law is primarily practiced through educa-
tion reform advocates, civil rights advocates, nonprofit organizations, research
centers, specialized education practices in a few major law firms, lobbyists, the
U.S. Department of Justice, the U.S. Department of Education, and various
associations that represent school boards or teachers, such as the NEA and the
National School Boards Association. At the state level, education law is prac-
ticed through 50 different state departments of education, state teachers’ asso-
ciations, state school board associations, local nonprofit organizations, and law
firms specializing in education law. At the local level, large school districts may
have their own general counsel’s office, while smaller districts tend to seek legal
representation from a variety of sources. A small school district might contact
the state department of education on issues relating to accountability systems
and program implementation; the state school board association’s legal coun-
sel for general advice on a variety of topics; regional or local labor law firms
for personnel issues; local general practitioners for tort, contract, and property
issues; and large law firms with specialized practices in education for unique
issues that arise only infrequently. At the local level, families also call on legal
aid offices, nonprofit organizations, and private attorneys to represent their
children when they believe schools have violated their rights.

C. THE IMPORTANCE AND CHALLENGE OF
EQUALITY IN EDUCATION LAW

Covering the entirety of the law on which the varied educational practitioners
rely would consume two, if not three, casebooks. The legal issues relating to
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the basics of running a school district—which include tort liability, contractual
relations with teachers, property management and expenditures, and school
board practices—are worthy of their own casebook, and a few out there focus
primarily on these issues. The legal issues surrounding free speech, free exer-
cise of religion, the Establishment Clause, and the general rights of students,
likewise, offer enough substance to fill most of a casebook. Finally, an entire
casebook could be devoted to the law of educational equality for disadvantaged
students.

This book attempts to take the best of the second and third approaches,
placing the heaviest weight on the law of educational equality and students’
rights. To that mix, this casebook adds three final chapters that address recent
federal education reforms, the rise of charter schools and vouchers, and teacher
quality and rights, all of which directly intersect with educational equality. This
casebook takes this approach because it reflects the changing reality and chal-
lenges of modern education law. Three major themes capture the past half cen-
tury of education law: extending basic constitutional rights to students, policing
the separation of church and state, and eliminating inequalities in educational
opportunity.

Starting in the late 1960s, the U.S. Supreme Court began to hold that
basic constitutional rights—including free speech, due process, and protections
against unreasonable searches and seizures—apply to public school students
while they are at school. That the law entitles students to basic constitutional
rights no longer creates serious controversy, but the implementation of these
rights creates continuing tension in the everyday delivery of education. For
instance, schools know they must respect students’ privacy interests in perform-
ing searches for contraband and must afford students process before suspending
them, but schools” interests in keeping schools free of drugs and weapons and
promptly removing students who may pose a risk to other students can create
incentives for schools to push to—if not cross—the outer boundaries of their
authority. Analogous tensions arise between schools” duty to respect students’
free speech rights and schools’ desire to avoid controversy and disruption in
school.

The role of religion in public schools has also generated controversy.
In 1962, the Supreme Court held that the Establishment Clause prohibited
school-sponsored prayer, and the Court has repeatedly indicated that public
schools must take particular care to avoid the appearance of promoting reli-
gion to impressionable students. In recent years, however, the Court has also
held that voucher programs for parochial education do not necessarily violate
the Establishment Clause, and that free exercise and free speech principles can
require schools to treat religious speech just as they would any other speech.
Today, while the broad outlines of what schools can and cannot do vis-a-vis
religion are clear, difficult borderline questions continue to arise. Moreover,
cases involving prohibited activity continue to make their way into the courts,
as various constituencies insist that schools are appropriate places to inculcate
religious and moral values.

The most significant changes and challenges in modern education, how-
ever, relate to education inequality. In fact, the extent of inequality and the
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amount of effort exerted—insufficient as it may be—dwarfs any other edu-
cational issue in our history. Even today, delivering equal educational oppor-
tunities remains the central challenge of public education. See generally Linpa
DARLING-HAMMOND, THE FLAT WORLD AND EpucatioN: How AMERICA’S COMMITMENT
to EQuity WiLL DETERMINE OUR FuTurE (2010). A brief primer on our past history
and the difficulty in extricating ourselves from it brings the gravity of today’s
inequalities into sharp focus. Too often over the course of educational history,
inequality of educational opportunity has been the rule, not the exception. In
particular, racial minorities, poor students, ELL students, students with disa-
bilities, and females have all faced serious disadvantages. In fact, until the late
1960s and early 1970s, most of these disadvantaged groups were segregated,
offered inferior educational opportunities, or excluded from the educational
process altogether.

The most extreme and systematic disadvantages have been aimed at
African Americans. Prior to the Civil War, African Americans were, in most
instances, entirely denied access to education. In the South, it was a crime even
to teach African Americans to read. During the post-Civil War period, educa-
tional opportunities for African Americans rapidly expanded, largely as a result
of federal programs through the Freedman’s Bureau and African Americans’
newfound power to influence state legislation. Derek W. Black, Education’s
Elusive Future, Storied Past, and the Fundamental Inequity in Between, 46 GA. L. Rev.
557, 573-576 (2012). But once Reconstruction ended in 1877, states sharply
restricted African Americans’ opportunities again. From then until the latter
half of the twentieth century, African Americans (and other minorities) were
forced to attend segregated and unequal educational facilities in elementary
and secondary schools. RicHARD KLUGER, SiMPLE JusTiCE: THE HISTORY OF BROWN V.
BoArp oF EDUCATION AND BLACK AMERICA’S STRUGGLE FOR EqQuaLiTy 256-257 (1975).
In higher education, many states denied African Americans opportunity alto-
gether. To pursue higher education, minority students were often forced to
attend private institutions or leave their home states. Id. Of course, such explic-
itly discriminatory practices are no longer legal, but the depth of the inequality
that these practices created has made reversing the effects a continuing strug-
gle. After a promising period of increasing integration between the mid-1960s
and mid-1980s, our schools began to resegregate and have continued to do
so. As a result, the level of segregation in today’s schools is as high as it was
almost 50 years ago. Erica FRANKENBERG ET AL., THE CiviL RiGHTS PROJECT, HARMING
OUR COMMON FUTURE: AMERICA’S SEGREGATED SCHOOLS 65 YEARS AFTER BrowN (2019).
Likewise, shrinking racial achievement gaps accompanied initial successes in
integrating schools, but those gaps never closed completely and have remained
persistently large in recent decades.

Closely related to racial segregation is segregation and discrimination
based on ethnicity, which school districts primarily aimed at Latino students.
Particularly in the southwestern United States, school districts used language
differences as a pretext for segregating Latino students into separate schools
and classrooms. See, e.g., Mendez v. Westminister Sch. Dist. of Orange Cnty.,
64 F. Supp. 544 (S.D. Cal. 1946). Racial desegregation law was equally appli-
cable to this type of segregation, but it was not always sufficient to address the
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language barriers that many ethnic minorities faced in school. Changing immi-
gration patterns in recent decades have made delivering education to ELL stu-
dents a national, rather than regional, challenge. At times, schools have refused
to offer any sort of accommodation or specialized instruction to ELL students.
Even worse, recognizing the potential financial burden of appropriately serving
these children, some states and schools have gone so far as to attempt to bar
some ELL students from school altogether based on their residency status. See,
e.g., Plyler v. Doe, 457 U.S. 202 (1982). While attempts of this sort are rarer
today, they still occur. See, e.g., Lawmakers to Debate Education for Illegals, AUGUSTA
CHRrON., Dec. 29, 2005, at B5.

Overlapping with issues of race, ethnicity, and language status is the prob-
lem of poverty. More than 60 percent of African American and Latino students
attend schools where the majority of students in the school are poor. NAACP
LecaL Der. & Epuc. Funp, Inc. & Civ. Rts. PrRoJECT, STILL LOOKING TO THE FUTURE:
Voruntary K-12 ScHoor INTEGRATION 14-15 (2008). Likewise, in our nation’s
highest poverty schools, 80 percent of the students are African American and
Latino. Id. Thus, African American and Latino students attend schools that are
both racially and socioeconomically segregated.

Whether intentional or not, high poverty concentrations have a devastat-
ing effect on the quality of education that students receive. High-poverty schools
generally deliver lower-quality curriculum, have lower-quality teachers, have
higher teacher turnover, produce lower student achievement scores and grad-
uation rates, and limit students’ access to later employment and higher edu-
cation opportunities. See, e.g., SUsANNA LoEB & MicHELLE REININGER, PusLic Poricy
AND TEACHER LABOR MARKETS: WHAT WE Know AND WHY IT MATTERS (2004); NAACP
LecaL Der. & Epuc. Funp, supra, at 21; U.S. Dep’t or HeartH, Epuc. & WELFARE,
EquaLity oF EpucatioNaL OpportuNITY 302-310 (1966); Jeannie Oakes, Adam
Gamoran & Reba N. Page, Curriculum Differentiation: Opportunities, Outcomes, and
Meanings, in HANDBOOK OF REsEarcH ON CUrRricULUM 570-608 (Philip W. Jackson
ed., 1992); Derek Black, The Case for the New Compelling Government Interest:
Improving Educational Outcomes, 80 N.C. L. Rev. 923, 953 (2001). Moreover, stu-
dents suffer these negative effects regardless of their personal race or wealth.
RicHARD D. KAHLENBERG, ALL TOGETHER Now 47-76 (2001). Rural white students,
like minority students, often face serious educational inadequacies as well. In
short, a major determinate of the quality of education a student receives is the
wealth of the students with whom he or she goes to school.

A second major determinate in the quality of education a student receives
appears to be the level of resources available in a student’s school.’ Fortunately,
as Figure 1-2 reveals, education expenditures have increased dramatically over
the past century. But during that same period, dramatic demographic changes
have occurred that have also increased the cost of delivering education. First,
compulsory education through children’s mid-teenage years is now the national
norm. In the early 1900s, the country was still transitioning out of an agrarian
culture in many localities. A large percentage of students attended school for

3. The full debate on the extent to which money matters in school quality is reserved for Chapter 3.
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only a few months a year and terminated their education altogether long before
completing high school. In 1910, a mere 6 percent of the population had com-
pleted high school. Vicroria J. Dobp, PracticAL EpUCATION LAw FOR THE TWENTY-
First CENTURY 9 (2003). Thus, increased school funding is partially attributable
to the fact that we now educate many more students for many more years than
we ever did before.

Figure 1-2.
Education Spending as a Percentage of Total National
Gross Domestic Product*
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Second, while increases in educational expenditures occurred through-
out the nation, the amount of increase differed significantly across regions.
As a result, significant increases in inequality between districts and states
accompanied the general national increase in spending. By the 1970s in Texas,
for instance, some school districts were spending twice as much per pupil as
other districts just a few miles away. See, e¢.9., San Antonio Indep. Sch. Dist. v.
Rodriguez, 411 U.S. 1 (1973). Moreover, state policy often exacerbated, rather
than mitigated, inequalities. Again, in Texas, the responsibility for financing
education fell largely on local districts, which seriously disadvantages property-
poor districts. The state made matters worse by allotting more state funds to
the wealthiest district than it did the poorest. Id. at 13-14. Similar disparities
also exist between states, which the federal government tends to make worse
by giving the largest education grants to the wealthiest states. Derek W. Black,
The Congressional Failure to Enforce Equal Protection through the Elementary and
Secondary Education Act, 90 B.U. L. Rev. 313, 348-352 (2010). For instance, even
though Arkansas is a poor state with nearly ten times as many poor children
as New Hampshire, the federal government’s funding formulas provide more
than twice as much financial support per pupil to New Hampshire’s schools.

4. Figure 1-2 is derived from data at http://www.usgovernmentspending.com. The data includes spending
on higher education. In the early 1900s, higher education spending accounted for less than 5 percent of total
education spending. In the 1960s, that changed. Higher education now accounts for about 30 percent of
educational expenditures, though much of that is financed by tuition.
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Goodwin Liu, How the Federal Government Makes Rich States Richer, in FUNDING
Gaps 2006, at 3 (Educ. Trust 2006).

Litigation and conscientious legislation, particularly in the 1990s and
early 2000s, have improved matters in some states, but patterns of school fund-
ing inequality remain largely untouched in about half of the states and are
so entrenched in other states that full remedies can require decades of effort.
The state of New York in 2004 —a time when it was purportedly reforming its
school funding—was spending $2,000 more per student in schools that served
predominantly middle- and high-income students than it was in schools that
served predominantly low-income students. Ross Wiener & Eli Pristoop, How
States Shortchange the Districts That Need the Most Help, in Funping Gars 2006, supra,
at 7 tbl.4. New York was not alone. That year, the average national funding
gap between schools serving predominantly high-poverty students and schools
serving predominantly middle-income students was $1,307 per pupil. Id. In
an average elementary school of 400 students, this per-pupil disparity meant
that a school serving predominantly poor students would receive half a million
dollars less than a school serving predominantly middle- and high-income stu-
dents. More recent data shows that the gap continues to hover around $1,000
per pupil. When those numbers are adjusted to account for the additional needs
of low-income students, the gap rises to around $2,000 per student. Ivy MoRGAN
& ARy AMERIKANER, Too Many Students Do Not Get Their Fair Share of Education
Funding, in FunpinG Gaps 2018 (Educ. Trust, 2018).

Finally, due to statutory protections designed to prevent schools from
excluding certain “undesirable” students, public schools now educate higher
numbers of disabled, poor, homeless, and language minority students than
before. Adequately educating these students costs more per pupil than edu-
cating nondisabled middle-class students. Thus, basic increases in today’s edu-
cational spending in comparison to the first half of the twentieth century do
not automatically mean that schools have more resources to do the same job
they were previously doing. Rather, schools’ job today is more challenging and
resource intensive than it previously was. Making matters worse is the fact that
the task of educating high-need students has not fallen evenly on all schools.
Some schools educate almost entirely high-need populations while others edu-
cate almost none. Research further indicates that as the concentration of high-
need students in a school increases so does the funding need per pupil. See
Black, Congressional Failure, supra, at 344. Thus, schools serving disproportion-
ate shares of high-need students need more, not fewer, resources than other
schools. In short, the rising number of students in general, coupled with the
greater inclusion of needy students, necessarily required increased educational
spending over the past half century. The difficult questions, which later chap-
ters take up, are the extent to which the increases have been sufficient and, if
insufficient, the role courts should play in implementing a remedy.

The greatest beneficiaries of more inclusionary schools may be students
with disabilities. Well into the 1970s, the standard practice in many school
districts was to exclude students with disabilities from public school. The
rationale was that disabled students were incapable of learning or, slightly less
perniciously, that schools were financially incapable of providing for them.
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Ot course, both rationales were false, but unless their parents could provide
education privately or the student had the grit to self-educate, students with
disabilities received little, if any, education. For the most part, students with
disabilities today do not face problems with basic access to school. Rather, the
problem has morphed from one of school inclusion into one of access to appro-
priate opportunities once enrolled in school. Most students with a disability
require some form of special education or accommodation. The challenge can
be finding an individualized education program that works and getting the
school to provide it.

None of the foregoing, however, is meant to suggest our schools have not
made important strides in offering equal educational opportunities. Nothing
could be further from the truth. The equality movement in gender, for instance,
has been extremely successful. Education is now delivered primarily in coed-
ucational environments; females and males generally take the same courses;
females generally score as high—if not higher—than males on standardized
exams; females’ participation in sports steadily increases each year; and females
attain college degrees at a higher rate than males in many instances. Yet, with all
these gains, the quest for gender equality in education is not complete. Females
are still subject to sexual harassment, gender bias, and unequal opportunities in
education—and therein lies the point. No matter how much progress has been
made in any single area, the depth and extent of inequality for all of our disad-
vantaged students was so great that overcoming it has unfortunately been the
task of a lifetime, not just a few short years or decades. Most of this casebook is
devoted to offering a greater understanding of the law’s successes and failures
in addressing these challenges.

PROBLEM

The phrase “equality of educational opportunity” appears simple on its
face, but the phrase is not self-defining and can be extremely complex in appli-
cation. A key question throughout the first seven chapters of this casebook is
the meaning of equality of educational opportunity. Both readers and courts
will struggle with their understanding of the concept. Equality of educational
opportunity could mean something as basic as ensuring that all students have
an equal opportunity to attend school or something as demanding as recog-
nizing that students have various needs and that equal opportunity to mas-
ter a school’s curriculum requires schools to provide students with differential
resources and educational experiences. For instance, students’ disability or
language status, among other characteristics like poverty and homelessness,
may immediately place them at a disadvantage in a curriculum designed for
the “average” student. Thus, the academic success of students with a disabil-
ity or language barrier is, in part, dependent on a school responding directly
to these students’ specific needs with supplemental or individualized learning
opportunities.

Courts” answers to this question have varied across time and equality par-
adigms. What do you think “equality of educational opportunity” means as
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a matter of law? What does it mean as a matter of good policy? Are the two
different? Related to this last question is the dilemma of who should make
educational judgments: courts, schools, or parents. Schools and parents have
an obvious role to play, but what, if any, role should courts play in educational
policy and practice? To what extent should courts override the judgment of
schools and parents?



