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Preface

As this casebook moves into its fifth edition, the relentless pace of technological 
innovation, particularly with respect to digital communication technologies, con-
tinues to challenge well-settled copyright doctrines, creating new opportunities to 
contest the nature and scope of the various interests implicated by copyright. This 
edition therefore continues to emphasize the evolving nature of copyright law, and 
the copyright system more generally, in response to technological change and the 
pressures of globalization. We provide students with not only a firm foundation in 
the traditional precepts of copyright law, but also a strong theoretical background 
with which to evaluate the public policy implications of the ongoing changes. Each 
chapter includes material carefully selected and arranged to help students appre-
ciate how the law has evolved over time and the complexities introduced by new 
technologies and/or new theoretical approaches.

As is expected of a new edition, we have updated all the chapters to reflect new 
legislation and case law, including materials reflecting international developments. 
Our website at www.coolcopyright.com contains background materials (including 
additional pictures) for cases in the book, as well as some alternative cases, including 
some that appeared in the third edition but have now been replaced. We trust that 
students and teachers will find these materials useful to augment the text or to pro-
vide resources for deeper study of a particular topic.

The fifth edition retains the overall structure of the fourth edition. The mate-
rial is organized into six parts: (1) Introduction to Copyright Law, (2) The Subject 
Matter of Copyright, (3) The Statutory Rights of Copyright Owners, (4) Lawful Use 
and Indirect Infringement, (5) Practical Considerations in Licensing and Enforcing 
Copyrights, and (6) New Enforcement Strategies and Public Policy Limits. This 
structure introduces students to the exclusive rights of copyright owners early in 



xxiv Preface

the course, and enables them to study the materials on formalities and duration 
in the context of an integrated unit on copyright due diligence, licensing, and 
enforcement. We have reordered the chapters in the fourth part based on our sense 
that most people teach fair use before covering indirect infringement.

The fifth edition also retains the features introduced in the fourth edition to 
help both teachers and students navigate the material. Recognizing the ever-in-
creasing complexity of copyright law, we use the terminology “Diving Deeper” to 
flag sections addressing detailed provisions of the law that some teachers may wish 
to cover. We include text boxes for greater ease of reading and to help students link 
various themes that may appear across different chapters. The boxes highlight prac-
tice tips; remind students of what they have read in past chapters or sections and 
highlight what is to come; provide comparative perspectives; explain technological 
concepts; and give information on the later history of some of the excerpted cases. 
Perhaps most important, we add “Problems” and “Practice Exercises” to give stu-
dents a sense of the types of issues they may face in practice. “Problems” generally 
ask the students to apply statutory sections directly, while “Practice Exercises” ask 
them to think about how to advise a client, develop and argue a case, or draft a 
legal document.

We continue to believe that understanding the role of copyright law in the 
information economy requires more than a study of the Copyright Act and copy-
right case law. To understand why copyright law is the way it is, and to develop an 
appreciation for what it might become, one must consider the history and evolu-
tion of technologies for creating and distributing copyrighted works; the structure 
and political influence of the major copyright industries and user groups; and the 
availability of other legal regimes (such as contract law) to supplement or even sup-
plant copyright protection. We include introductory materials on these topics and 
then give substantial consideration throughout the book to the historical, techno-
logical, political, and legal contexts within which copyright law operates.

We have retained the use of secondary source materials that offer insights 
about the evolution of copyright and contemporary information policy. However, 
in response to feedback from students and teachers, we have streamlined the use 
of secondary materials and asked questions designed to facilitate a firmer under-
standing of the ways that theory and practice converge. We have condensed the 
Notes and Questions in service of those goals. Suggestions for additional reading 
on various topics can be found on our website, www.coolcopyright.com.

In addition, we continue to emphasize the importance of international devel-
opments for U.S. copyright law and policy. We integrate both international and 
comparative materials throughout the text, rather than leaving those materials until 
the end of the book or treating them as advanced topics. Throughout the book, we 
discuss relevant treaty provisions and, in many instances, ask students to compare 
specific domestic copyright rules with the corresponding rules of other countries.

Our hope is that students who use this book and our supporting website will 
come to understand and appreciate the copyright system as a work-in-progress, 
and recognize that copyright is not simply a regime of private law, but rather one 
that implicates both private and public interests. We believe that we offer students 
a unique text that will help them develop the skills necessary to identify and think 
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critically about both contested issues in particular cases and larger patterns of 
change within the copyright system as a whole. Our expectation is that students 
will emerge from this process of exploration well-informed and better equipped to 
practice copyright law in a world in which continual change is the norm.

Julie E. Cohen
Lydia Pallas Loren

Ruth L. Okediji
Maureen A. O’Rourke

September 2019
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1
Copyright in Context

Copyright law is a pervasive feature of our information society, and its role and 
effect on the ordinary lives of citizens are the subjects of persistent debate. Our pre-
sent law is derived from a set of rules first adopted in the eighteenth century, when 
no one could foresee either the extent to which information technologies would 
become embedded in social, political, and economic interactions or the dominant 
roles that entertainment and information industries would play in the national 
and global economies. Today, copyright law confronts the realities of the contin-
uously evolving modern networked world, one in which individuals, corporations 
and governments have seemingly unlimited capacity to communicate ideas, share 
information, and access vast amounts of data. As new technologies challenge (and 
in some instances displace) the traditional copyright framework, it is essential that 
those who study, practice, and make copyright law understand the fundamental 
policies underlying the copyright system. Additionally, it is imperative to consider 
U.S. copyright law and policy within the larger context of international copyright 
relations and norm- setting processes.

The materials in Part I situate copyright law in its theoretical, historical, and 
global contexts. We begin with a brief summary of the major principles of U.S. copy-
right law and their organization within this book.

 

Copyright law in the United States is a federal statute, codified in Title 17 of 
the U.S. Code. Its enactment derives from an express grant of power in Article I of 
the Constitution:

The Congress shall have Power . . . To promote the Progress of Science and useful 
Arts, by securing for limited Times to Authors and Inventors the exclusive Right to 
their respective Writings and Discoveries.
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U.S. Const., Art. I, §8, cl. 8. Throughout this 
book, we refer to this clause as the “Intellectual 
Property Clause.” To get a feel for the current 
Copyright Act (the Act), adopted in 1976 and 
amended many times since then, spend a few 
minutes examining its table of contents.

Part II of the book explores copyrightable 
subject matter and authorship. The Act imposes 
certain threshold requirements a work must meet 
before it is entitled to protection. In Chapter 2, 
we consider those requirements and why the Act 

imposes them. Generally, the Act grants a limited statutory monopoly in original 
works of authorship that are fixed in a tangible medium of expression. In addi-
tion, the Act codifies the principle known as the idea/ expression distinction, which 
excludes from protection ideas, facts, methods of operation, and the like. Such 
items are part of what is called the public domain, a concept we discuss in more 
detail later in this chapter and throughout this book. Chapter 3 examines the con-
cept of authorship and who is entitled to claim rights under the Act. Chapter 4 
considers certain categories of works — applied art, architecture, and computer 
software — that closely meld form and function and therefore test the outer bound-
aries of copyright protection.

Part III introduces the exclusive rights granted to copyright owners. In the 
language of property law, these exclusive rights make up the “sticks” in the copy-
right owner’s bundle of rights. For all categories of works, the Act grants copyright 
owners the rights to (1) reproduce the work, (2) prepare derivative works based 
on the work, and (3) publicly distribute copies of the work. The Act also grants 
copyright owners of certain categories of works the right(s) to publicly display the 
work and/ or to publicly perform it. For one category of works, sound recordings, 
the Act limits the right of public performance to performance by digital audio 
transmission. We explore these rights, including their justifications and limits, in 
Chapters 5, 6, and 7. Chapter 5 considers the reproduction and derivative work 
rights. Chapter 6 discusses the rights of distribution, public display, and public per-
formance. Chapter 7 explores exclusive rights in musical works and sound record-
ings; in particular, it focuses on the ways that participants in the music industry 
have structured business models around those rights and on how new technologies 
have disrupted those arrangements. Finally, when the United States acceded to 
the Berne Convention for the Protection of Literary and Artistic Works, the pri-
mary international copyright treaty, it became obligated to protect certain moral 
rights of authors. In Chapter 8, we examine how Congress provided some measure 
of moral rights protection in the Act, as well as certain protections for perform-
ers required by the Agreement on Trade Related Aspects of Intellectual Property 
Rights (TRIPS Agreement), the foremost multilateral treaty for all major categories 
of intellectual property.

Many limiting doctrines authorize users of copyrighted works and certain 
intermediaries, such as libraries, to copy, distribute, or publicly display or perform 
portions of works and sometimes even entire works without incurring liability for 

KEEP IN MIND

The phrase “intellectual property” did 
not come into vogue until the last several 
decades of the twentieth century. For 
many years, Art. I, §8, cl. 8 was known as 
the Patent and Copyright Clause. Today, 
some commentators prefer the “Exclusive 
Rights Clause” or the “Progress Clause” 
because those labels are more faithful to 
the literal constitutional text.
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infringing the copyright owner’s exclusive rights. We discuss some limiting doc-
trines that authorize specific activities in Part III. Part IV considers two important 
sets of doctrines that help to define the reach of copyright infringement liability 
more generally. The essential, judicially created doctrine of fair use is the subject 
of Chapter 9. In Chapter 10, we discuss who may be held liable for civil copyright 
infringement, focusing particularly on a set of doctrines that establish secondary lia-
bility for parties that facilitate infringement and on certain special rules that apply 
to online service providers.

Part V explores the practical considerations that attend claiming, licensing, and 
enforcing copyrights. Many people believe that one must register a work in order 
to have a copyright or that, at a minimum, there must be a symbol, “©”, appear-
ing on the work for it to be copyrighted. However, the Copyright Act does not 
require registration as a condition of copyright protection and, since 1989, it has 
not required that any notice of copyright be placed on the work itself. Once an orig-
inal work of authorship is fixed in a tangible medium of expression, that work is 
protected by federal copyright law. There are, however, good reasons for both reg-
istering copyright and using a copyright notice, and we discuss them in Chapter 11. 
In addition, Chapter 11 discusses the duration of copyright, and introduces the 
due diligence requirements that attach to older works copyrighted when notice and 
renewal were required. Chapter 12 discusses issues related to the use of contracts 
and licenses in the copyright context. We explore the rules that govern transfer of 
ownership of a copyright, the arrangements that may give rise to implied licenses, 
and the ubiquitous use of standard form licenses. Chapter 12 also addresses Open 
Source and Creative Commons licenses that seek to change copyright law’s default 
rules to make certain user activities presumptively permissible. Chapter 13 con-
siders the copyright infringement lawsuit. Litigating (or settling) a copyright dis-
pute requires understanding a variety of procedural matters ranging from federal 
subject matter jurisdiction to standing to the right to a jury trial. Chapter 13 also 
discusses the remedies available in a civil infringement action under the Copyright 
Act. Finally, Chapter 13 explores the requirements that are necessary to support a 
prosecution for criminal copyright infringement.

Part VI considers the use of additional measures beyond copyright law to 
protect copyright interests. Faced with the proliferation of digital technolo-
gies enabling instantaneous, mass distribution of perfect copies, the copyright 
industries have made increasing use of technological protection measures, such as 
encryption, to protect content, and have also sought new legal rights. Chapter 14 
addresses those efforts and the legal battles that have ensued. The final chapter, 
Chapter 15, considers the relationship between federal copyright law and rights 
created by state law that touch upon the subject matter of federal copyright law. 
Understanding that relationship requires mastery of federal preemption principles. 
Chapter 15 explores these principles and their application in the specific context 
of copyright law.

Before delving into the details of the Act in Chapters 2 through 15, we turn 
in the remainder of this chapter to the theoretical justifications for copyright law, 
the history of U.S. copyright law, and an overview of how U.S. copyright law fits 
within the international copyright system.
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A.  THE THEORETICAL UNDERPINNINGS OF 
COPYRIGHT LAW

Many people believe that the reason copyright exists is to protect those who 
create works from those who would pilfer them. While this is, in many ways, the 
effect of copyright law, and indeed it is copyright law’s intended effect, it is not why 
copyright law exists. As stated in the Constitution’s Intellectual Property Clause, the 
fundamental purpose of the U.S. copyright system is to “promote . . . Progress. . . .” 
Simply pointing to the constitutional language, however, masks the complexity of 
the values that animate copyright law. What did the Framers mean by “Progress”? 
How should “Progress” be measured? Why do other countries, not guided by the 
language of the U.S. Constitution, grant copyright protection?

1.  Incentives for Authors and Publishers

To understand why copyright might be necessary, consider a world in which 
no copyright protection exists. An author may spend months or even years writing 
a novel that she hopes will earn her a comfortable income as recompense for her 
efforts. Imagine that the author’s publisher decides to sell copies of her novel for a 
modest $20. That price will allow the publisher to recover the costs of reproduc-
tion, distribution, marketing, and, of course, the author’s compensation. In a world 
without copyright, once the novel is publicly available, no legal rule would prevent 
others from freely copying it. In fact, another publisher could take our hypothetical 
author’s novel, reproduce copies of it, and sell them for less than $20, say $16. Sales 
at $16 still would be profitable because this publisher need not pay the author. Who 
would buy the $20 copies from the author’s publisher when the exact same novel is 
available elsewhere for $16? Next, another company could begin selling copies for 
even less than $16, and so on, until the price approached the cost of the cheapest 
way to make and distribute the copies (in economic terms, the marginal cost).1

While the copyists might be able to recover their full costs of production, in 
this hypothetical world, the author will not receive anywhere near the same level 

1. Marginal cost is the additional cost to produce one more unit of output. In the case of 
copyrighted works, the marginal cost is the expense to produce and distribute one more unit of the 
medium embodying the work. Standard economic theory holds that in a competitive market, sellers 
will price their products at marginal cost. Pricing at marginal cost, however, does not permit the cre-
ator of the work to recoup the fixed costs incurred in creating the work initially. Copyright gives the 
rightholder some market power to enable pricing above marginal cost. It thereby also produces some 
amount of deadweight loss (i.e., the loss associated with above- marginal- cost pricing). Note that the 
grant of copyright protection will not necessarily result in the rightholder obtaining an economic 
monopoly, because market substitutes for the work may exist. The deadweight losses associated with 
above- marginal- cost pricing will increase as the rightholder’s market power increases.
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of compensation that she would receive in a world with copyright. She will receive 
payments from her publisher, but the amount will decrease toward zero over time 
as copyists make cheaper versions of her work available. The total she receives may 
no longer provide her with sufficient incentive to write the novel in the first place. 
While at first glance the public might seem to benefit from lower prices in a world 
without copyright, in fact it might be harmed if, on the whole, fewer works were 
produced.

The example above highlights the social costs of insufficient legal protection 
for creative labor and illustrates what economists call the public goods problem in 
intangibles. The cost of creating new works is often high, but the cost of reproduc-
ing them is low and, once the work is created, reproducing it in no way depletes the 
original. This latter characteristic is referred to as “nonrivalrous” consumption: One 
party’s use of the good does not interfere with another party’s use. Intangible 
goods, including copyrighted works, are not like tangible goods with rivalrous con-
sumption characteristics. For example, if one person eats an apple, it interferes with 
another person’s ability to eat the same apple. In contrast, if one person sings a song, 
it does not interfere with another person’s ability to sing the same song. Similarly, 
one person reading a novel does not interfere with another person’s ability to read 
the same novel. The second person may not be able to use the same copy of the book 
at the same time, but once the work has been released to the public, an unlimited 
number of people may consume the work without depleting it.

Public goods also have the characteristic of nonexcludability. Once the good 
is produced, there is no way to exclude others from enjoying its benefits. The 
classic example of national defense best illustrates the nonexcludability principle. 
When a country’s citizens’ tax dollars pay for the national defense, there is no 
way to exclude non- taxpaying citizens from the benefits of that defense system. 
Similarly, once a copyrightable song is released to the public, it is impossible to 
exclude non- paying members of the public from hearing and enjoying it. And 
unless the manuscript of a novel is kept under lock and key, it is impossible to 
restrict appreciation of its plot, characters, and wording only to those who have 
paid for a copy.

One explanation for copyright protection is that it is necessary to solve the 
public goods problem. The copyright bundle of rights confers on the author a 
legal entitlement to exclude others from enjoying certain benefits of the work. This 
enables an author to recoup her investment in its creation. Legal protection also 
encourages disclosure and dissemination of the work because the author no longer 
needs to fear the copyist; the law will provide a remedy to stop unauthorized copy-
ing and to compensate for the harm it causes. By solving the public goods problem, 
copyright law furnishes incentives to creators and publishers to invest in creative 
activities and thereby prevents underproduction of creative works.

As thus described, copyright’s purpose is purely utilitarian. Copyright law exists 
to provide a marketable right for the creators and distributors of copyrighted works, 
which in turn creates an incentive for production and dissemination of new works. 
As we discuss in Section B.2, infra, the Framers of the U.S. Constitution embraced 
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this utilitarian rationale for copyright protection when they granted Congress the 
power to enact copyright laws. Granting a limited monopoly to the authors of cre-
ative works provided a means for the fledgling country to encourage progress in 
knowledge and learning.

This is not to suggest that the only (or primary) reason authors create is the 
promise of a monetary reward. To the contrary, creators report a wide variety of 
motivations, including passion and dedication to their craft. See, e.g., Jessica Silbey, 
The Eureka Myth: Creators, Innovators, and Everyday Intellectual Property (2014). 
Even so, there are economic costs associated with creative activity (e.g., materials 
and promotion costs) as well as opportunity costs that arise when authors choose 
to invest time in creative endeavors rather than pursuing other, more immediately 
lucrative, activities. Copyright establishes a baseline set of rights that authors may 
choose to exercise.

Focusing solely on incentives to create works of authorship, moreover, neglects 
the role that copyright plays in encouraging dissemination of those works. Many 
creators, whether motivated by the prospect of monetary compensation or not, 
seek an audience for their works. Before creators had the ability to self- publish on 
the Internet, they needed the assistance of third parties to disseminate their works. 
These third- party intermediaries are often profit- motivated entities. Because copy-
right law provides remedies to stop unauthorized copying and compensate for the 
monetary harm it has caused, it furnishes incentives for publishers and other pro-
duction intermediaries to invest in cultural production. Viewed this way, copyright 
“creates a foundation for predictability in the organization of cultural production, 
something particularly important in capital- intensive industries like film produc-
tion, but important for many other industries as well.” Julie E. Cohen, Copyright 
as Property in the Post- Industrial Economy: A Research Agenda, 2011 Wis. L. Rev. 
141, 143.

As you will learn, utilitarian thinking about copyright law must carefully con-
sider the appropriate scope of the rights to be granted. Granting copyright may 
solve the public goods problem, but only if the rights are tailored in ways that 
respect other social interests. Keep in mind that no work is truly original. Rather, 
all works build to some extent on earlier creations: Would Suzanne Collins have 
written The Hunger Games, or Merian C. Cooper The Most Dangerous Game, if 
not for the Greek myth of Theseus? Exclusionary rights that are too strong may 
result in robust levels of production initially and less than optimal production of 
subsequent- generation works.

The state of technology for copying and distributing works also affects the 
optimal scope of copyright protection because technology determines the ease with 
which copyrights may be enforced or infringed. The development of networked 
digital technologies has affected — and, according to some, jeopardized — the effi-
cacy of the exclusive rights afforded by copyright. Paradoxically, at the same time 
such technologies have caused some to question the assumptions that lead to the 
conclusion that copyright protection is necessary for progress. Consider the fol-
lowing excerpt.
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Trotter Hardy, Property (and Copyright) in Cyberspace
1996 U. Chi. Legal F. 217, 220- 28

We can find the typical incentives that face most information producers by asking 
what information producers need to overcome their fears of cheap copying. The 
general answer is not “copyright law,” because that reflects too narrow a conception. 
The better answer is that would- be producers of information need some assurance 
that copying will be limited. The notion of “some assurance” rather than “complete 
assurance” reflects the fact that 100 percent assurance of anything — or zero risk — has 
never been a requirement of any business. Similarly, I  use the deliberately vague 
notion of “limited” copying rather than “no copying” because the exact amount of 
copying that an information producer will tolerate will vary widely depending on the 
type of information being produced, the goals of the producer, and so on. . . .

Given, then, that producers of information products need some assurance that 
copying will be limited, the next question is how producers obtain that assurance. 
In other words, how do they “limit” copying? This question is best answered by 
looking at the aggregate combination of four factors: 1) entitlement- like protec-
tion; 2)  contract- like protection; 3)  state- of- the- art limitations; and 4)  special- 
purpose technical limitations. Other factors also could be listed; I do not mean that 
these four are exclusive, but rather that they seem intuitively important enough to 
merit particular attention. In any event, nothing will be lost by a simplified analysis 
because my essential points do not depend on the exact number of factors.

. . . The first factor is “entitlement- like protection.” By this I mean the wide 
recognition that informational products have an “owner” and that this owner has 
some “rights” that would be violated by unauthorized copying of the product. 
Such rights inhere in the product or the owner and are binding on the world in 
general; they are not a matter of contract. . . .

The second limitation on copying arises from contract. In contrast to the enti-
tlement regime, a contract regime protects information only because two or more 
parties have agreed to treat the product as protected. Those who are not a party to 
any such contract are not bound by its terms. . . .

. . . This happens, for example, when users of an information service such as 
Lexis or Westlaw sign an access agreement. Much of the information on these 
services consists of public- domain material: cases and statutes. Without a contract 
limiting the practice, the user of such a service could copy and resell the material. 
Contracts with the services provide otherwise, of course, and these contracts are 
based not on any entitlement to the public- domain information, but rather on the 
consideration of allowing access to the service. . . .

After entitlements and contracts comes a third form of limitation on 
copying — the state- of- the- copying art. For any medium of expression, making 
a copy entails costs, yet obviously different media entail very different copying 
costs. Technological changes affect this cost. For example, if a manuscript must 
be written out by hand to make a copy, the cost of doing so — in time, money, 
and “trouble” — imposes a natural limit on how many copies one will make of the 
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manuscript. Similarly, a glossy magazine like the National Geographic can be pho-
tocopied on a photocopier, but this fact seems almost irrelevant to the National 
Geographic’s plans for distribution. Readily accessible, inexpensive copy machines 
only produce black and white copies on poor quality paper. Photographs reproduce 
especially poorly. . . .

Finally, special- purpose technological restrictions can limit copying. A typical 
example of such self- help measures is the use by cable companies of signal “scram-
bling.” For a home viewer to have access to certain channels, the viewer must pay 
the cable company for a piece of electronic equipment that will “descramble” the 
signal and render it viewable. This has nothing to do with the state- of- the- cable 
art: cable companies are able with present technology to send a signal down the 
cable wire for viewing. Rather, it is the result of individual effort by the information 
owner (or transmitter) to overcome what otherwise might be too little limitation 
from entitlement- like rules, unenforceable contracts, or a state- of- the- art that per-
mits ready copying. . . .

It is helpful to think of this four- part “aggregate assurance” of limited copying 
in the form of a pie chart. One slice of the “pie” represents the limitations inhering 
in the “state- of- the- copying art,” another represents “entitlement- like” protection, 
and so on. The overall size of the pie — the sum of all four factors — is what mat-
ters to information producers, because the overall size determines how limited the 
unauthorized copying of their product will be.

. . . The taxonomy implies that if one of the “slices” of the pie grows or shrinks, 
other slices must shrink or grow proportionally if the producer is to preserve the 
same overall assurance of limited copying. . . .

NOTES AND QUESTIONS

1. Professor Hardy’s “slices of the pie” metaphor is one way to understand 
recent developments in copyright law. Another way to conceptualize these issues 
is to consider the slices of the pie as different kinds of fences. As you learned in 
first- year property law, a legal system for delineating and protecting property rights 
can be efficient. Without legal entitlements, individuals would spend considerable 
resources fencing in their property. Legal entitlements provide a certain level of 
protection, thereby reducing the need to build the most secure fence possible. 
Legal entitlements, however, are not perfect. People do disobey laws for a variety of 
reasons. Consider the kinds of copying that occur via the Internet. When copying 
becomes prevalent enough, a copyright owner may feel that she cannot rely solely 
on legal entitlements as her only fence and that other fences, such as technological 
and/ or contractual restrictions that make copying more difficult, are needed. Are 
there informal fences that can also serve to delineate property rights? Consider, for 
example, ethics that define appropriate behavior in a particular community (e.g., 
academic norms regarding plagiarism and citations). Do such social norms merely 
reinforce existing fences or constitute a separate fence altogether?

2. The pie to which Professor Hardy refers effectively provides authors with 
property rights to avoid the underproduction problem associated with public 
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goods. Could Professor Hardy’s pie ever result in creators receiving rights that 
are too strong? What would be the costs associated with such rights? According 
to Professor Julie Cohen, “Hardy’s ‘pie’ is incomplete, in that it omits the slice 
consisting of ‘no- protection,’ or entitlements belonging to the public — a slice not 
currently conceived as ‘property’ in the same sense as the interest belonging to 
the copyright owner.” Julie E. Cohen, Lochner in Cyberspace: The New Economic 
Orthodoxy of “Rights Management,” 97 Mich. L. Rev. 462, 510 (1998). Professor 
Cohen argues that the public’s “slice” of the pie is essential to achieving copyright’s 
goal of promoting “progress”:

. . . [T] he current market for creative and informational works generates at least two 
different kinds of ancillary social benefit. First, society . . . realizes benefits from the 
content of certain works. Creative and informational works educate and inform the 
public, shape individual and community perceptions of the world, and set the param-
eters of public debate. . . . Second, social benefit accrues from the rights to access and 
use unprotected, public domain elements of existing works, and to re- use and trans-
form existing works in certain settings and circumstances. These rights and practices 
lead to the development of creative and scholarly talents and, ultimately, to the crea-
tion of new works. . . .

. . . [B] oth types of uncompensated positive externality are woven into the fabric 
of the existing market for creative and informational works; they are the background 
conditions against which the market operates.

. . . Th[is] analysis suggests . . . that public access and use privileges do not in fact 
represent a tax on copyright owners to subsidize the reading public, as some copy-
right owners have claimed. If anything, they represent a tax on the reading public to 
subsidize the creative public, both present and future.

Id. at 547- 49. Can you reconcile Professor Hardy’s and Professor Cohen’s views? 
Within Professor Hardy’s model, is it possible to take into account the public’s 
interests to which Professor Cohen refers? Would Professor Hardy object if a copy-
right owner could employ technological measures to make copying impossible? 
Would Professor Cohen?

3. It is important to view copyright as one of many options for providing incen-
tives for creation and dissemination of new works. Can you think of other gov-
ernment incentives that would encourage individuals to create new works? What 
about incentives for dissemination? Governments often use tax breaks and/ or direct 
subsidies to encourage investment in activities they view as desirable. If the purpose 
behind copyright law is to promote progress in knowledge and learning, would tax 
breaks, subsidies, or other non- copyright incentives likely be sufficient to achieve 
that goal? As you go through this course, consider as well whether there are circum-
stances or sectors in which such incentives might be more efficient than copyright.

2.  Authors’ Rights

The utilitarian justification for copyright protection is not the only possible 
rationale for granting exclusive rights to authors of creative works. Some argue that 
such rights are morally required. The countries of continental Europe generally 
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subscribe to the notion that an author’s natural right in her creation is the prin-
cipal justification for copyright protection. For example, Professor Jane Ginsburg 
explains the French understanding of authors’ rights as follows:

. . . [P] ost- revolutionary French laws and theorists portray the existence of an intimate 
and almost sacred bond between authors and their works as the source of a strong 
literary and artistic property right. Thus, France’s leading modern exponent of copy-
right theory, the late Henri Desbois, grandly proclaimed: “The author is protected 
as an author, in his status as a creator, because a bond unites him to the object of his 
creation. In the French tradition, Parliament has repudiated the utilitarian concept 
of protecting works of authorship in order to stimulate literary and artistic activity.”

Jane C.  Ginsburg, A Tale of Two Copyrights:  Literary Property in Revolutionary 
France and America, 64 Tul. L. Rev. 991, 992 (1990).

Other strands of continental European thinking about copyright derive from 
the works of philosophers Immanuel Kant and G. W. F. Hegel, who argued that lit-
erary works were external embodiments of authorial personality or will. Particularly 
under Hegelian thought, literary and artistic productions can be the subject of eco-
nomic transactions, but the relationship between the author and the work remains 
specially deserving of protection. Professor Margaret Jane Radin supplies this expla-
nation of a Hegelian approach in the context of tangible property:

A person cannot be fully a person without a sense of continuity of self over time. To 
maintain that sense of continuity over time and to exercise one’s liberty or autonomy, 
one must have an ongoing relationship with the external environment, consisting of 
both “things” and other people.  .  .  . One’s expectations crystallize around certain 
“things,” the loss of which causes more disruption and disorientation than does a 
simple decrease in aggregate wealth. For example, if someone returns home to find 
her sofa has disappeared, that is more disorienting than to discover that her house has 
decreased in market value by 5%.

Margaret Jane Radin, Property and Personhood, 34 Stan. L. Rev. 957, 1004 (1982). 
According to Professor Radin, this view of the origin of property rights justifies 
stronger property rights in the objects that are most closely bound up with one’s 
sense of personhood.

The European authors’ rights approach to copyright includes a concept called 
moral rights that protects certain noneconomic interests of authors. Authors have 
rights to prevent distortion, destruction, or even misattribution of a work. As we 
discuss later (in Chapter 8), despite global harmonization efforts, U.S. copyright 
law with its utilitarian underpinnings affords only limited protection for moral 
rights.

Even in the United States where the utilitarian justification for copyright pre-
dominates, one can detect in copyright law strands of the idea that authors have 
certain natural rights in their works. Unlike continental Europe’s conception of an 
almost sacred bond of personality between an author and her work, to the extent 
that American law incorporates a natural rights theory, it relies in large measure on 
premises derived from the writings of John Locke, particularly his Two Treatises on 
Government.
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John Locke, Two Treatises on Government
Book II, ch. V (1690)

God, who hath given the World to Men in common, hath also given them reason 
to make use of it to the best advantage of Life, and convenience. . . . [Y] et being 
given for the use of Men, there must of necessity be a means to appropriate [the 
earth and its contents] some way or other before they can be of any use. . . .

Though the Earth, and all inferior Creatures be common to all Men, yet every 
Man has a Property in his own Person. This no Body has any Right to but himself. 
The Labour of his Body, and the Work of his Hands, we may say, are properly his. 
Whatsover he then removes out of the State that Nature hath provided, and left it 
in, he hath mixed his Labour with, and joyned to it something that is his own, and 
thereby makes it his Property. . . . [I] t hath by this labour something annexed to it, 
that excludes the common right of other Men. For this Labour being the unques-
tionable Property of the Labourer, no Man but he can have a right to what that 
is once joyned to, at least where there is enough, and as good left in common for 
others.

He that is nourished by the Acorns he pickt up under an Oak, or the Apples 
he gathered from the Trees in the Wood, has certainly appropriated them to him-
self. . . . I ask then, When did they begin to be his? . . . And ’tis plain, if the first gath-
ering made them not his, nothing else could. That labour put a distinction between 
them and common. . . . And will any one say he had no right to those Acorns or 
Apples he thus appropriated, because he had not the consent of all Mankind to 
make them his? Was it a Robbery thus to assume to himself what belonged to all 
in Common? If such a consent as that was necessary, Man had starved, notwith-
standing the Plenty God had given him. . . .

It will perhaps be objected to this, That if gathering the Acorns, or other Fruits 
of the Earth, &c. makes a right to them, then any one may ingross as much as he 
will. To which I Answer, Not so. The same Law of Nature, that does by this means 
give us Property, does also bound that Property too. . . . As much as any one can 
make use of to any advantage of life before it spoils; so much he may by his labour 
fix a Property in. Whatever is beyond this, is more than his share, and belongs to 
others. Nothing was made by God for Man to spoil or destroy. . . .

 

Professor Wendy Gordon supplies this explanation of how Locke’s arguments 
translate into our time and, specifically, to the intellectual property context:

Locke’s property theory has many strands, some of which are overtly utilitarian and 
others of which draw on varying notions of desert. To the extent that his theory pur-
ports to state a nonconsequentialist natural right in property, it is most firmly based 
on the most fundamental law of nature, the “no- harm principle.” The essential logic 
is simple: Labor is mine and when I appropriate objects from the common I join my 
labor to them. If you take the objects I have gathered you have also taken my labor, 
since I have attached my labor to the objects in question. This harms me, and you 
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should not harm me. You therefore have a duty to leave these objects alone. Therefore 
I have property in the objects.

Similarly, if I use the public domain to create a new intangible work of authorship 
or invention, you should not harm me by copying it and interfering with my plans for 
it. I therefore have property in the intangible as well. . . .

Wendy J. Gordon, A Property Right in Self- Expression: Equality and Individualism 
in the Natural Law of Intellectual Property, 102 Yale L.J. 1533, 1544- 45 (1993).

NOTES AND QUESTIONS

1. How might the difference between tangible objects and intangible “labors 
of the mind” affect the types of rights that society should grant to a laborer? In 
general, copyright law does not ask how hard someone worked in creating a par-
ticular work and then assign rights commensurate with that effort. In fact, some 
creative works that are afforded copyright protection are the result of mere for-
tuity. See, e.g., Time, Inc. v.  Bernard Geis Assocs., 293 F.  Supp.  130 (S.D.N.Y. 
1968)  (acknowledging copyright protection for a home movie of the presiden-
tial motorcade during which JFK was shot). Other works are not granted protec-
tion despite painstaking effort exerted in their creation. See, e.g., Hearn v. Meyer, 
664 F.  Supp. 832 (S.D.N.Y. 1987)  (refusing to recognize copyright protection 
in reproduction of public domain art prints completed through an exacting and 
time- consuming process). Is this consistent with Lockean labor theory? Is it more 
consistent with the utilitarian justification for copyright?

2. Does the European authors’ rights approach supply a more plausible jus-
tification for copyright in works of authorship than the Lockean labor theory 
approach? Why, or why not?

3. Growing demand by indigenous people and local communities, including 
Native American tribes, for protection of their creative works has generated deep 
tensions in copyright law. Traditional Cultural Expressions (TCEs) such as designs, 
paintings, music, and three- dimensional art forms are often associated with sacred 
rituals and are deeply linked with indigenous land claims. Ownership interests in 
TCEs are usually held collectively by the group. Does the authors’ rights approach 
supply a justification for recognition of rights in TCEs within the modern copy-
right framework, or are the interests different? What limits on the protection of 
TCEs might be necessary from the utilitarian perspective?

4. As you read the material in this book, consider how differences in theoret-
ical justifications for copyright might influence matters such as subject matter eli-
gibility, scope of protection, copyright duration, and the use of limiting doctrines.

3.  A Robust Public Domain

The existence of the public domain is a foundational principle of the U.S. copy-
right system. Unfortunately, the term “public domain” is not amenable to a simple 
definition. Certainly, it includes works for which copyright protection has expired. 



A. The Theoretical Underpinnings of Copyright Law 15

Recall that the Intellectual Property Clause expressly states that rights may be 
granted to authors only for “limited Times.” Passage into the public domain is thus 
mandated by the Constitution itself. But what else does the public domain include, 
and what purposes does it serve?

Jessica Litman, The Public Domain
39 Emory L.J. 965, 965- 67, 975- 77 (1990)

Our copyright law is based on the charming notion that authors create something 
from nothing, that works owe their origin to the authors who produce them. 
Arguments for strengthening copyright protection, whether predicated on a theory 
of moral deserts or expressed in terms of economic incentives, often begin with the 
premise that copyright should adjust the balance between the creative individuals 
who bring new works into being and the greedy public who would steal the fruits 
of their genius.

The process of authorship, however, is more equivocal than that romantic model 
admits. To say that every new work is in some sense based on the works that preceded 
it is such a truism that it has long been a cliché, invoked but not examined. But the 
very act of authorship in any medium is more akin to translation and recombination 
than it is to creating Aphrodite from the foam of the sea. Composers recombine 
sounds they have heard before; playwrights base their characters on bits and pieces 
drawn from real human beings and other playwrights’ characters; novelists draw 
their plots from lives and other plots within their experience; software writers use the 
logic they find in other software; lawyers transform old arguments to fit new facts; 
cinematographers, actors, choreographers, architects, and sculptors all engage in the 
process of adapting, transforming, and recombining what is already “out there” in 
some other form. This is not parasitism: it is the essence of authorship. . . .

The lay understanding of the public domain in the copyright context is that it 
contains works free from copyright. Works created before the enactment of copy-
right statutes, such as Shakespeare’s Macbeth or Pach[el]bel’s Canon, are available 
for fourth grade classes across the nation to use for school assemblies without per-
mission from any publisher or payment of any royalties. Another class of old works 
in the public domain are works once subject to copyright, but created so long ago 
that the copyright has since expired, such as Mark Twain’s Huckleberry Finn. . . .

But the class of works not subject to copyright is, in some senses, the least 
significant portion of the public domain. The most important part of the public 
domain is a part we usually speak of only obliquely: the realm comprising aspects of 
copyrighted works that copyright does not protect. Judge Learned Hand discussed 
this facet of the public domain in connection with an infringement suit involving a 
play entitled Abie’s Irish Rose:

We assume that the plaintiff ’s play is altogether original, even to an extent that in fact 
it is hard to believe. We assume further that, so far as it has been anticipated by earlier 
plays of which she knew nothing, that fact is immaterial. Still, as we have already said, 
her copyright did not cover everything that might be drawn from her play; its content 
went to some extent into the public domain.
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The concept that portions of works protected by copyright are owned by no one 
and are available for any member of the public to use is such a fundamental one 
that it receives attention only when something seems to have gone awry. Although 
the public domain is implicit in all commentary on intellectual property, it rarely 
takes center stage. Most of the writing on the public domain focuses on other 
issues: Should the duration of copyright be extended? Should we recognize new 
species of intellectual property rights? Should federal intellectual property law cut a 
broad preemptive swathe or a narrow one? Copyright commentary emphasizes that 
which is protected more than it discusses that which is not. But a vigorous public 
domain is a crucial buttress to the copyright system; without the public domain, it 
might be impossible to tolerate copyright at all. . . .

NOTES AND QUESTIONS

1. What do you think Professor Litman means by “aspects of copyrighted 
works that copyright does not protect”? Remember the idea/ expression distinc-
tion that we mentioned at the outset of this chapter. The ideas contained in a work 
are not protected by copyright, but their expression is. Ideas, then, are among the 
“aspects of copyrighted works that copyright does not protect.” Why shouldn’t 
copyright law protect ideas? We return to this question and also consider other 
unprotected aspects of copyrighted works in Chapter 2.

2. Is Professor Litman’s account of the public domain consistent with the util-
itarian theory of protection as articulated by Professor Hardy? By Professor Cohen?

3. In what ways is the importance of a rich public domain consistent with the  
Lockean labor theory justification for copyright law? According to Professor Gordon:

[R] ecall how the laborer’s claim to deserve property is itself justified. . . . [T]he same 
no- harm principle dictates that the laborer should not do harm to other peoples’ 
claim to the common. When the two conflict, the common must prevail. . . .

Thus no natural right to property could exist where a laborer’s claims would con-
flict with the public’s claim in the common. . . . Locke’s own resolution is to declare 
the conditions under which a natural right to property is justified: if there is “enough, 
and as good left in common for others” after the appropriator has taken up his share, 
then no one has grounds for complaint. . . .

Wendy J. Gordon, A Property Right in Self- Expression: Equality and Individualism 
in the Natural Law of Intellectual Property, 102 Yale L.J. 1533, 1561- 62 (1993). In 
this excerpt Professor Gordon highlights what is sometimes referred to as Locke’s 
proviso: Property rights are only appropriate when there is enough left in common 
for others. Does the authors’ rights theory discussed by Professor Ginsburg yield a 
similar conclusion?

4.  An Uncensored Marketplace of Ideas

Those who emphasize the importance of the public domain in copyright law 
seek to understand copyright in the context of the creative practices that occur 
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within society. A different approach to the social context of copyright law views 
copyright as effectuating purposes more commonly associated with the modern 
First Amendment. This approach draws on the fact that the constitutional grant of 
authority to enact copyright protection is the only part of the original Constitution 
to address the issue of freedom of expression. Remember that the Bill of Rights, 
including the First Amendment, came later.

Professor Neil Netanel argues that copyright is best understood as a system 
intended to support our democratic civil society. See Neil Weinstock Netanel, 
Copyright and a Democratic Civil Society, 106 Yale L.J. 283 (1996). He argues 
that copyright fulfills both a “production function” and a “structural function” 
that together create a marketplace characterized by a diversity of expression. Such 
diversity supports and, indeed, is a necessary condition of, a democratic regime.

According to Professor Netanel, copyright law’s production function “encour-
ages creative expression on a wide array of political, social, and aesthetic issues. The 
activity of creating and communicating such expression and the expression itself 
constitute vital components of a democratic civil society.” Id. at 347. He stresses 
that by encouraging production and dissemination of works, copyright law helps 
to ensure that the body politic has the information it needs to participate in demo-
cratic processes. His reasoning applies not only to factual works but also to creative 
ones, on the ground that “[m] any creative works have broad political and social 
implications even if they do not appear or even seek to convey an explicit ideolog-
ical message.” Id. at 350.

In Professor Netanel’s model, copyright law also performs a structural function 
by encouraging the creation of copyright industries that are independent of gov-
ernment control:

Prior to the first modern copyright statutes in the eighteenth century, writers and 
artists were heavily dependent on royal, feudal, and church patronage for their liveli-
hoods. This dependency undermined expressive autonomy and thwarted the develop-
ment of a vital, freethinking intelligentsia. . . .

When the Framers drafted the Copyright Clause and the Copyright Act of 1790, 
they took as self- evident that the diffusion of knowledge and exchange of view 
through a market for printed matter was a pillar of public liberty. . . .

Part and parcel of this vision was an understanding that democratic governance 
requires not simply the diffusion of knowledge per se, but also an autonomous sphere 
of print- mediated citizen deliberation and public education. . . . It was only by main-
taining their fiscal independence that authors and publishers could continue to guard 
public liberty. . . .

Id. at 353, 356- 58.

NOTES AND QUESTIONS

1. Do you read Professor Netanel to be arguing that the Framers originally 
conceived copyright as a means for social engineering or that the modern state 
should use copyright that way to effectuate the Framers’ more general purpose? Do 
you agree with either argument?
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2. Do modern government grant programs that subsidize the production 
of creative works pose structural risks to freedom of expression similar to those 
identified by Professor Netanel? Does public university funding of various creative 
endeavours pose such risks?

Some countries and many states in the United States have dedicated tax rev-
enue to support their film industries. For example, the Canada Feature Film Fund, 
administered by Telefilm Canada, provides assistance for screenwriting, produc-
tion, marketing, and promotion of feature films. Do you think government film 
industry subsidies threaten or encourage expressive freedoms?

3. Professor Netanel makes the following observations regarding the private- 
sector copyright industries:

Our public discourse is far more dissonant and eclectic than that envisioned by the 
Framers. The political elite of the early Republic abhorred expressions of ideological 
faction and generally disdained fiction and “light” entertainment. Such works, how-
ever, form a major part of our copyright- supported discursive universe. From our per-
spective, the Framers’ watchdog view of literature and the press also seems somewhat 
simplistic. Today’s media conglomerates have attained an agenda- setting power that 
rivals that of state officials and, in the view of some commentators, undermines the 
democratic character of public discourse by skewing it towards those with the finan-
cial wherewithal to obtain access or buy advertised products.

Netanel, supra, at 358. He concludes that, on balance, the copyright market con-
tinues to function as the Framers envisioned:

But the copyright market also contains room for highly innovative and provocative 
expression, as well as that targeted for specialized or minority audiences. Significantly, 
copyright’s fundamental capacity to support expressive diversity will likely grow dra-
matically in the digital age. The ease and low cost of digital production and dissemina-
tion has the potential of enabling authors, for the first time, to communicate directly 
with audiences throughout the world. As a result, many authors will be able to bypass 
media conglomerates, creating a copyright market characterized by an even greater 
multiplicity of view.

Id. at 360- 61. As you continue through the book, consider whether you agree. 
Consider also what effects different copyright doctrines have on expressive freedoms.

5.  A Theory of Users’ Rights?

Within the traditional framework of copyright regulation, the law is addressed 
either to authors on whom the law confers protection or to users whose activities 
the law purports to constrain. In today’s networked information economy, the cen-
tral role of users in the production and exchange of creative materials has given rise 
to a theory of users’ rights as an important justification for copyright law. Professor 
Jessica Litman observes:

We sometimes talk and write about copyright law as if encouraging the creation and 
dissemination of works of authorship were the ultimate goal, with nothing further 
required to “promote the Progress of Science.” We have focused so narrowly on 
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the production half of the copyright equation that we have seemed to think that 
the Progress of Science is nothing more than a giant warehouse filled with works of 
authorship. When we do this, we miss, or forget, an essential step. In order for the 
creation and dissemination of a work of authorship to mean anything at all, someone 
needs to read the book, view the art, hear the music, watch the film, listen to the CD, 
run the computer program, and build and inhabit the architecture. . . .

Copyright law is intended to create a legal ecology that encourages the crea-
tion and dissemination of works of authorship, and thereby “promote the Progress 
of Science.”  .  .  .  [L] aws that discourage book reading end up being bad for book 
authors. Thus, it isn’t difficult to frame an argument that copyright law cannot prop-
erly encourage authors to create new works if it imposes undue burdens on read-
ers. . . . [C]opyright law encourages authorship at least as much for the benefit of the 
people who will read, view, listen to, and experience the works that authors create, as 
for the advantage of those authors and their distributors.

Jessica Litman, Lawful Personal Use, 85 Tex. L. Rev. 1871, 1879- 82 (2007).
Other scholars have argued for a more accurate representation of users and 

their interests in copyright law. According to Professor Julie Cohen, “users play two 
important roles within the copyright system: Users receive copyrighted works, and 
(some) users become authors. Both roles further the copyright system’s larger pro-
ject to promote the progress of knowledge.” Julie E. Cohen, The Place of the User 
in Copyright Law, 74 Fordham L. Rev. 347, 348 (2007). Professor Cohen identifies 
three models of the user in copyright jurisprudence and in the academic literature:

[T] he economic user, who enters the market with a given set of tastes in search of 
the best deal; the “postmodern” user, who exercises limited and vaguely oppositional 
agency in a world in which all meaning is uncertain and all knowledge relative; and 
the romantic user, whose life is an endless cycle of sophisticated debates about current 
events, discerning quests for the most freedom- enhancing media technologies, and 
home production of high- quality music, movies, and open- source software.

Id.
Characterizing these models of the user as artificial, she advances a fourth model, 

the “situated user,” who “deserves copyright law’s solicitude precisely because nei-
ther her tastes nor her talents are  .  .  .  well formed.” Id. at 349. According to 
Professor Cohen:

[T] his imperfect being requires our attention because she must nevertheless become 
the vehicle by and through which copyright’s collective project is advanced. The sit-
uated user engages cultural goods and artifacts found within the context of her cul-
ture through a variety of activities, ranging from consumption to creative play. The 
cumulative effect of these activities, and the unexpected cultural juxtapositions and 
interconnections that they both exploit and produce, yield what the copyright system 
names, and prizes, as “progress.” This model of the situated user suggests that the 
success of a system of copyright depends on both the extent to which its rules permit 
individuals to engage in creative play and the extent to which they enable contextual 
play, or degrees of freedom, within the system of culture more generally. . . . [For the 
situated user, b]oth her patterns of consumption and the extent and direction of her 
own authorship will be shaped and continually reshaped by the artifacts, conventions 
and institutions that make up her cultural environment. . . .
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Id. She argues that “[s] cholars and policymakers should ask how much latitude the sit-
uated user needs to perform her functions most effectively, and how the current entitle-
ment structure of copyright law might change to accommodate that need.” Id. at 374.

Other scholars, however, assert that users of networked digital services exert 
powerful influence on accepted practice with respect to copyrighted works. 
According to Professor Edward Lee:

The most significant copyright development . . . has come from the unorganized, 
informal practices of various, unrelated users of copyrighted works, many of whom 
probably know next to nothing about copyright law. . . .

.  .  . Whether in blogs, fan fiction, videos, music, or other mashups, many users 
freely use the copyrighted works of others without prior permission and even beyond 
our conventional understandings of fair use. Yet, often, as in the case of noncommer-
cial uses of copyrighted works on blogs or in fan fiction, the copyright holders do not 
seem to care, and, in some cases, publicly condone the general practice. Moreover, 
the mass practices of many users of . . . sites, like YouTube, of ignoring the need to 
obtain permission before using someone else’s copyrighted work have even prompted 
the securing of commercial licenses between Web . . . sites and the copyright holders 
in order to ratify the mass practices of users. Thus, instead of being condemned as 
infringement, the unauthorized mass practices of users may have, in some instances, 
turned out to be the catalyst for subsequent ratification of those practices, albeit in 
some bargained- for exchange not even involving the users themselves.

Put simply, copyright law as we know it “on the books” is not exactly how copy-
right law operates in practice. Instead of being defined a priori by statute or at a single 
snapshot in time, the contours of an author’s exclusive rights . . . are being defined by 
a much messier and more complex process involving a loose, unorganized “give and 
take” of sorts among users, copyright holders, and intermediaries. . . .

Edward Lee, Warming Up to User- Generated Content, 2008 U. Ill. L. Rev. 1459, 
1460- 62.

NOTES AND QUESTIONS

1. Is developing a theory of users’ rights a credible constitutional exercise? To 
the modern eye, the Intellectual Property Clause makes no mention of users at all, 
yet among the eighteenth- century meanings of the word “progress” was the idea 
of dissemination. See Malla Pollack, What Is Congress Supposed to Promote? Defining 
“Progress” in Article I, Section 8, Clause 8 of the U.S. Constitution, or Introducing 
the Progress Clause, 80 Neb. L. Rev. 754 (2002).

2. Can users’ rights be conceptualized using other theories of copyright dis-
cussed in this section? Can you articulate a theory of users’ rights using the tools of 
economic analysis, the Lockean proviso, or Professor Netanel’s argument about the 
role of copyright in a democratic civil society? Should a theory of the user inform 
the rights that copyright confers on authors, or should it merely inform defenses to 
claims of copyright infringement?

3. What do you make of the four models of the copyright user outlined by 
Professor Cohen? Do you think the models are mutually exclusive? Into which 
model(s) do you fit?
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4. Is the difference between Professor Lee and Professor Cohen simply one 
of form? If users have as much freedom within the interstices of copyright law as 
Professor Lee argues, is a theory of users’ rights needed?

6.  What Progress, and Whose Welfare?

Although the authors quoted above offer different views about exactly how 
copyright law should be structured, all would agree that copyright law is intended 
to promote the general public welfare. But is copyright law necessary to promote 
general welfare? “Public welfare” is a slippery concept, and particularly so when 
one adopts a global perspective. As the following excerpt explores, western- style 
copyright systems do not fully account for some other cultures’ understand-
ings of what “progress” and “welfare” mean. The pronounced influence of the 
United States in international copyright lawmaking has engendered persistent 
tensions based on differing national views of these two concepts and how best to 
pursue them.

William P. Alford, To Steal a Book Is an Elegant Offense
28- 29 (1995)

[Professor Alford describes the cultural acceptance of copying in China prior to 
the imposition of western notions of intellectual property protection in the late 
nineteenth and early twentieth centuries. Chinese culture develops with signif-
icant reference to the past. The importance of this interaction with the past for 
further cultural development makes copying of earlier works a culturally valuable 
activity.]

. . . Nor, as was often the case in the West, was such use accepted grudgingly 
and then only because it served as a vehicle through which apprentices and students 
developed their technical expertise, demonstrated erudition, or even endorsed par-
ticular values, although each of these phenomena also existed in imperial China. 
On the contrary, in the Chinese context, such use was at once both more affirma-
tive and more essential. It evidenced the user’s comprehension of and devotion to 
the core of civilization itself, while offering individuals the possibility of demon-
strating originality within the context of those forms and so distinguishing their 
present from the past.

In view of the foregoing, there was what Wen Fong has termed a “general atti-
tude of tolerance, or indeed receptivity, shown on the part of the great Chinese 
painters towards the forging of their own works.” Such copying, in effect, bore 
witness to the quality of the work copied and to its creator’s degree of under-
standing and civility. Thus Shen Zhou (1427- 1509) is reported to have responded 
to the suggestions that he put a stop to the forging of his work by remarking, in 
comments that were not considered exceptional, “if my poems and painting, which 
are only small efforts to me, should prove to be of some aid to the forgers, what is 
there for me to grudge about?” Much the same might be said of literature, where 
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the Confucian disdain for commerce fostered an ideal, even if not always realized 
in practice, that true scholars wrote for edification and moral renewal rather than 
profit. Or, as it was expressed so compactly in a famed Chinese aphorism, “Genuine 
scholars let the later world discover their work [rather than promulgate and profit 
from it themselves].”

NOTES AND QUESTIONS

1. As the excerpt from Professor Alford’s book demonstrates, perspectives on 
the legitimacy and social value of copying others’ creations can vary significantly. 
During the many centuries in which China fully ascribed to the views described by 
Professor Alford, Chinese civilization produced a rich bounty of scientific, tech-
nical, and artistic creations. Can that reality be squared with the utilitarian justifi-
cation for copyright protection? With justifications for copyright protection based 
on authors’ rights?

2. How much do you think a society’s culture and political system affect its 
view of the legitimacy of copying? Do you think modern China, with the second 
largest economy in the world, should be able to invoke its history and culture to 
resist U.S. demands for strong protection of creative works?

3. Article 27(2) of the Universal Declaration of Human Rights (UDHR) 
(1948) recognizes the right of an individual to the “protection of the moral and 
material interests resulting from any scientific, literary or artistic production of 
which he is the author.” Article 27(1), however, provides that “[e] veryone has the 
right freely to participate in the cultural life of the community, to enjoy the arts 
and to share in scientific advancement and its benefits.” UDHR, art. 27. If copy-
right protection and cultural participation are both considered human rights, how 
should copyright rights be tailored? For analysis of the implications flowing from a 
human rights conception of intellectual property, see Laurence R. Helfer, Towards 
a Human Rights Framework for Intellectual Property, 40 U.C. Davis L. Rev. 971 
(2007). 

PRACTICE EXERCISES

Consider how copyright law should resolve the following situations. How much 
does the underlying policy rationale that you emphasize influence your desired 
outcome?

a. A researcher combs through libraries and archives, conducts a number of 
interviews, and develops a new theory about the death of the infamous criminal John 
Dillinger. In a series of books, he contends that the FBI did not kill Dillinger in 1934. 
Instead, Dillinger escaped and retired to the West Coast where he lived until at least 
1979. A network television station produces an episode of a popular detective series 
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set in California, in which the protagonists investigate the possibility that Dillinger is 
still alive. The TV show cites some of the evidence the researcher used to support his 
theory. The researcher sues for copyright infringement.

b. Alice Randall writes a book, The Wind Done Gone, that retells the story of 
Margaret Mitchell’s classic novel, Gone With the Wind, from the perspective of Scarlett 
O’Hara’s black half- sister, who is a slave on the family plantation. Mitchell’s estate 
sues to block publication of the book.

c. A teenager creates a video of himself lip- synching to Beyoncé’s hit song “Crazy 
in Love” and posts the video on YouTube. The copyright owner of the song requests 
YouTube remove the video.

d. Jimmy Fallon, host of The Tonight Show, takes clips of Brian Williams broadcasting 
the NBC Nightly News, and sets them to the tune of “Rapper’s Delight,” a hip- hop 
song. The owner of the copyright in “Rapper’s Delight” sues The Tonight Show.

e. A company partners with a number of leading libraries to create a fully 
searchable database of all the books in their collections. Entire books are scanned 
into the database, and the search engine allows full- text searches and full- text search 
returns. Publishers that do not want their books included can opt out. The company 
informs users of where they may purchase or borrow the books. The publishers sue 
the search engine.

f. A carpet manufacturer reproduces traditional designs originating from an 
indigenous group. The carpet manufacturer copied the designs directly from paintings 
created by living artists who are members of the group without permission. The 
designs in the paintings are sacred images that date back many centuries. In the culture 
of the indigenous group, only certain individuals are permitted to reproduce ancestral 
images. The unauthorized carpets are mass produced and sold in the country now 
encompassing the lands of the indigenous group and in foreign countries. One of the 
living artists sues the carpet manufacturer.

B.  THE HISTORY OF U.S. COPYRIGHT LAW

The basic copyright framework devised over 200 years ago has weathered dra-
matic changes in the means of producing and distributing creative works. This 
section reviews the history of copyright law in the context of these changes.

1.  From Censorship to Markets

The history of copyright law in the United States begins, not surprisingly, 
in England. What is surprising to many students of copyright law is that the first 
real copyright statutes there were tools for government censorship and press con-
trol. Copyright did not become a tool for promoting knowledge and learning 
until later.


