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PREFACE

The Role of the Paralegal in Legal Writing

Legal writing is one of the tasks paralegals must learn to perform effi-
ciently and cost effectively for law firms and their clients. But to do
so, paralegals must understand the legal system, research materials,
and legal writing techniques. Objective memos often must be drafted
by paralegals to inform an attorney of the relevant law, both for and
against a client’s position, so that the attorney can best handle the mat-
ter. Paralegals also brief cases to expedite the research process, as well
as write documents such as motions, briefs, complaints, and answers
in litigation matters. Delegating the task of writing an objective memo
to a paralegal is cost effective for an attorney and often saves a client
money.

The Purpose and Structure of This Text

Basic Legal Writing for Paralegals guides the student and the practicing
paralegal through the writing process in a step-by-step manner using
the objective memo as a teaching tool. The text also introduces persua-
sive writing and instruments and documents drafted by legal assistants.
In addition, the book contains information about grammar, editing,
and writing processes as well as how to properly organize each portion
of a document. The book is a valuable reference manual for any legal
assistant who has to craft a document, especially an objective memo.
Examples, exercises, and checklists help guide you.

Objective writing is explored in great detail. To master the art of
objective writing, a paralegal must develop the ability to articulate legal

XX0



Xxvi PREFACE

concepts clearly, and to draft documents in a manner reflecting legal
analysis. Learning to perform legal analysis and to organize a legal
discussion is the basis of objective writing. Much time must be spent
to refine and to master these skills. Once a paralegal hones objective
writing skills, he or she will be able to master other legal writing skills.
The book begins with an overview of the legal system, writing basics,
and then discusses case briefing. Understanding how our legal system
operates and knowing how to read, brief, and analyze legal opinions
are prerequisites to effective legal writing. You are provided with infor-
mation about grammar and effective writing and editing techniques.
Then, you are guided through the concept of the objective memo and
its purpose. The next chapter discusses the question presented and the
conclusion or brief answer. The facts and drafting the statement of the
facts are explored in a separate chapter where you will learn to identify
legally significant facts. The IRAC method is then introduced. IRAC,
an acronym for Issue, Rule, Application, and Conclusion, is the for-
mat for the discussion portion of the memo. Building on the skills that
you have acquired, you are then introduced to the task of synthesizing
cases and authorities. Synthesis is essential to writing most case-related
documents. Synthesis requires you to distill a general legal concept and
then to create a statement of the law using more than one case or stat-
ute. Using the IRAC method, you will learn to synthesize authorities
effectively and consistently. These chapters are very detailed because
you are also being taught legal reasoning and legal analysis. After you
master these skills, other forms of legal writing are easier to master.
The rest of the text discusses writing documents such as deposition and
meeting summaries used in law offices daily, persuasive writing, and
letter writing, as well as citation.

The book includes hands-on exercises that reinforce the concepts
presented in the book and provide you with practical applications for
future work experiences. The book also includes email drafting tips
and etiquette as we increasingly write in the digital format. Practice
Pointers, Net Notes, and Ethics Alerts included in this text are designed
to guide you in your day-to-day work as a paralegal.

Basic Legal Writing for Paralegals is designed to be both a handbook
and a textbook, and therefore helps you to develop your writing skills
now and in the future. You will learn to convey the results of your
research in written documents. You also will be shown how to articulate
legal concepts, to convey information, to answer a question, or to craft
a persuasive argument. These skills require attention to detail, keen
analysis, and precision with language. Legal writing skills are developed
through practice; often the best writing is done in revision.

You should view this book as a launching point in developing your
legal writing skills. Refer to the guidelines and concepts in this book
throughout your career as you hone your writing skills.

Hope Viner Samborn
Andrea B. Yelin

November 2019
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CHAPTER OVERVIEW

Before you begin to research and to write about a legal problem,
you must understand your role as a paralegal. You are an important
member of a team. To function effectively, you must know which legal
system governs and how that system operates. This chapter first con-
siders your role in researching a legal problem and communicating
it to your supervising attorney. Next, it discusses the legal system. It
focuses on the organization of the U.S. federal government, which is
divided into three separate branches: the legislative, the executive,
and the judicial. It also provides a general explanation of how state
governments are structured. Finally, the role of major governmental
bodies is explored.
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A. INTRODUCTION TO LEGAL
RESEARCH AND WRITING

1. The Role of the Paralegal in Legal
Research and Writing

Legal research and legal writing are among the tasks paralegals can
perform efficiently and cost-effectively for law firms and their clients.
But to do so effectively, you must understand the legal system and a
variety of legal concepts. You must be able to use all the research tools
available to lawyers and their staffs. Paralegals retrieve information
regarding the law as well as nonlegal information, such as financial
information and test results.

V¥ Why Do Paralegals Perform Research?

Often research is done to determine whether a client has a case. We
write an office memo to predict an outcome for the client. This requires
that we evaluate all relevant law for and against the client’s position.
Other times, paralegals must research a particular issue raised after a
case has been filed. Some research is done to support motions to be
filed with courts. Research also may be done when a client is involved
in a transaction and the attorney must determine the law and the steps
to take in the transaction.

¥ What Tasks Do Paralegals Handle in the
Research and Writing Process?

In practice, paralegals act as an arm of an attorney. The amount of
research and the type of assignments paralegals perform vary through-
out the country.

In some law offices, paralegals undertake all of the research in
preparation for the filing of motions but attorneys draft the motions. In
others, paralegals research and prepare rough drafts of motions. Once
a research project is completed, you must communicate your research
results effectively. To do this, you must understand the fundamentals of
legal writing and be able to write detailed, clear, and thoughtful mem-
oranda. Paralegals often are asked to prepare memoranda that sum-
marize their research results. Some paralegals who work with judges
prepare rough drafts of court decisions. This book is designed to help
you complete each of these tasks.

When you are assigned a research problem, you are expected to
work as a professional. You should complete the assignmentin a timely
fashion. More important, however, the written research results must
be accurate, complete, and current. To make sure that your research
skills are current and your search results are accurate, we will include
references to online resources and search strategies throughout the
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text. Chapter 10 introduces you to commercial databases, walks you
through forming your queries and finding the content. This book
teaches you how to analyze, organize, and communicate the results
of a research project in a well thought out, well supported document.

ETHICS ALERT

Paralegals work under the supervision of attorneys, except in very limited,
statutorily sanctioned situations. As a result, all research results and client
memoranda should be submitted to an attorney before they are provided to
a client. Work submitted to clients containing legal opinions should never
be signed by a paralegal.

B. INTRODUCTION TO THE U.S.
LEGAL SYSTEM

1. The Organization of the Legal System

The United States consists of a multi-tiered system of government. The
federal government and the state governments are the top two tiers.
See Illustration 1-1.

Several lower-tier governmental bodies, including city, village, town-
ship, and county governments, exercise authority over the citizens of
the United States. For the most part, your research will concern either
federal or state law. It is important to know about the federal and state
systems and how to find the law they generate. The knowledge of these
systems, the types of laws they adopt, and how to find legal standards
for these systems later can be applied to any research you undertake
concerning other government bodies and their laws. You will use the
information you find as authorities in a writing project.

ILLUSTRATION 1-1. U.S. and State Government Systems

United States Constitution

50 State Governments Federal Government
Executive Legislative Judicial* Executive Legislative Judicial
| | /
Governor House S>nate High Court President House genate  Supreme
Court
Administrative Appellate Court Cabinet
Agencies . | Courts of
Trial Court Administrative Appeals
Local Governments Agencies |
(counties, cities, villages, District
parishes, townships, towns) Courts

*Most, but not all, state courts consist of three tiers.
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¥ How Did the Federal and State Systems Originate?

Representatives of the states adopted a constitution for the United
States that is the framework for the operation of this federal/state sys-
tem of government. To that end, the U.S. Constitution creates three
branches of government and defines their powers. You can think of the
Constitution as an umbrella over all of the United States’ governing
bodies as it covers questions of not only federal government powers,
but some state powers as well. The Constitution reserves for the states
all the remaining powers not specifically designated to the federal gov-
ernment bodies. In addition, the Constitution establishes the rules for
the relationship between the federal and state governments. The U.S.
Constitution is the supreme law of the United States. For example,
Congress, the legislative body of the federal government, cannot enact
a law that is contrary to the U.S. Constitution. The state legislatures
similarly are prevented from adopting laws that violate provisions of
the U.S. Constitution.

2. Components of the Federal System
and Governing Law

The federal government consists of three branches of government: the
legislative, the executive, and the judicial. The U.S. Constitution cre-
ated each branch and defines the relationship between them. The
Constitution establishes a system in which each branch of government
can monitor the activities of the other branches to prevent abuses. Each
branch has the ability to alter actions of another branch. In this way,
the Constitution provides checks and balances concerning the actions
of each branch of government.

In general, the legislative branch creates the laws, the executive
branch enforces the laws, and the judicial branch interprets the laws.

a. The Legislative Branch

The legislative branch of the federal government is called the Congress.
It is comprised of two houses or chambers called the Senate and the
House of Representatives. Both houses are comprised of individuals
who are elected. The Congress creates laws called statutes. Some stat-
utes are new rules of law. Other statutes either supersede or amend
existing statutes or adopt court-made law. Court-made law is referred to
as case law or the common law. One pervasive example of this is patent
law. Many laws were adopted based on court decisions concerning this
area of the law. The statutes and the U.S. Constitution comprise one
body of law called enacted law. The laws enacted by the federal govern-
ment apply to all U.S. citizens and residents.
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NET NOTE

Congress.gov provides access to federal legislative information including
House and Senate bills.

V¥ How Is Legislation Enacted?

Anyone can propose that Congress adopt a new law, and either cham-
ber can introduce a law for consideration. When a proposed law is
introduced, it is called a bill. Before the bill can become a law, both
chambers must approve it. If both houses approve the same version of
the bill, it is sent to the chief of the executive branch, our president.
The president can sign or veto the bill or withhold action on it. If the
president signs the bill, it becomes law. If the president does not act
within ten days and the legislative session is still in progress, the bill
becomes law. If the president vetoes the bill, Congress may override the
veto by a two-thirds majority vote of each house.

If the president fails to act on the bill within the ten days and the
legislature is out of session, the bill does not become law. This action is
called a pocket veto.

Once a piece of legislation becomes law, its first form is a slip law.
The slip law on the federal level is called a Public Law. At the end of
the legislative session, all the laws passed in the session are published in
a set called the Statutes at Large. The Statutes at Large are the federal
session laws. The process of codification is when the individual laws are
inserted, according to subject, into the United States Code. The official
United States Code is updated every six years. In the interim, we rely
on the unofficial codes—the United States Code Annotated (Thomson
Reuters West) and the United States Code Service (Lexis). The United
States Code has 54 titles, with each title covering a separate subject.

b. The Executive Branch

The executive branch of the government, headed by the president,
is the primary enforcer of the law. The president appoints the cab-
inet and oversees many federal agencies. The executive branch is
responsible for the day-to-day management of the federal govern-
ment. With the assistance of the vice president, the cabinet members,
and the heads of federal agencies, the president helps to guide the
day-to-day operations of the government. The president can issue
executive orders to direct the operations of various agencies and the
actions of the citizens of the United States. In addition, the president
is the commander-in-chief of the armed forces and with the advice
and consent of the Senate, he can enter into treaties. Most federal

5
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administrative agencies are under direct control of the executive
branch. See Illustration 1-2.

As the country’s top executive, the president has the authority to
control many administrative agencies. However, some administrative
agencies are independent. For example, the Department of Justice that
includes the Office of the Attorney General is part of the executive
branch. However, the Federal Trade Commission is an independent
agency.

Administrative agencies enforce many of the laws of the United
States. These agencies are responsible for the daily regulation of activi-
ties controlled by federal law. For a listing of some of the many admin-
istrative agencies, see Illustration 1-2.

NET NOTE

Check govinfo.gov for the Code of Federal Regulations, where you will
find the final federal regulations. Proposed regulations and final regula-
tions before they are published in the C.F.R. are located in the Federal
Register—federalregister.gov. You can also find executive orders in the
Federal Register at federalregister.gov.

Congress creates the agencies and delegates some of its own power
to them because it alone is unable to handle the day-to-day enforce-
ment of the overwhelming number of federal laws. Agencies, however,
have the staff and often the technical expertise to deal with the daily
enforcement of Congress’s enacted laws. To do this, agencies often
make rules that explain in detail how individuals should act to comply
with congressional mandates. In some cases, agencies hold hearings to
enforce the law. These agencies, therefore, function in quasijudicial
and quasi-legislative roles.

FRACTICE POINTER

Check the table of contents in the daily Federal Register to see agency activ-
ity. You can bookmark federalregister.gov and click “Current Issue.”
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For example, Congress enacted the Consumer Product Safety Act
and delegated its enforcement power to the U.S. Consumer Product
Safety Commission. Congress charged the commission with the respon-
sibility for the daily enforcement of that act. As part of the commis-
sion’s duties, it adopts rules or regulations. It also has administrative
hearings, which often result in decisions.

In some cases, agencies use their police powers to enforce the law.
For example, the U.S. Environmental Protection Agency will assist in
prosecuting individuals or corporations that violate the Clean Air Act
or other laws designed to protect the environment.

NET NOTE

Search for federal agencies and information about a particular agency at
search.usa.gov. Details about cabinet members, proclamations, executive
orders, and issues facing the executive branch can be found at www.white-
house.gov. Another government source of information is www.usa.gov. You
can find a complete list of all government agencies at www.usa.gov.

c. The Judicial Branch

The third branch of government is the judicial branch. The federal
judicial system includes three levels of courts that resolve disputes. See
Iustration 1-3.

The entry-level court, in the federal judicial system, is the trial
court. In that court, disputes are heard and decided by either a judge
or a jury. The second level or intermediate level of courts is called
appellate courts. These courts consider appeals of decisions of the trial
court. The final level is the U.S. Supreme Court. Its decisions cannot
be appealed to any court.

NET NOTE

The website www.uscourts.gov provides links to all the U.S. appellate and
district courts and U.S. bankruptcy courts, as well as the U.S. Supreme
Court. Information is provided about judges, court personnel, locations,
and court rules.
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ILLUSTRATION 1-3. Federal Judicial System
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¥ Who Can Bring an Action in Federal Court?

A court can only consider a case if it has jurisdiction to hear it, that
1s, if the court is authorized to consider such cases. The federal court
can consider all cases involving issues of federal law. In addition, it
may hear cases involving disputes between parties of different states.
Such cases are called diversity cases. Cases in which both the plaintiff,
who is the party bringing the lawsuit, and the defendant are citizens
of different states are examples of diversity cases. Diversity cases often
involve issues of state law.

ETHICS ALERT

If you are assisting an attorney in preparing a claim, be certain that the
claim is made in a court that has jurisdiction over such a claim.
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FRACTICE POINTER

Federal courts can decide issues of state or federal law.

i. The Trial Courts

The trial court is the court that hears the facts concerning a dispute.
It is generally the first place in which a party can seek a remedy in fed-
eral court. In that way, it is considered a court of original jurisdiction.
However, this court also hears appeals from some administrative agen-
cies and the federal bankruptcy courts. Some administrative agency
decisions, however, are appealed directly to the appellate courts.

In the federal system, the trial courts are known as the district
courts. These courts decide disputes when a party (which can be a
person, corporation, or other entity) brings an action against another
party. In such cases, the trial courts often are asked to interpret con-
gressional enactments such as statutes, ordinances, charters, or execu-
tive branch-created laws, including agency rules or decisions. When a
court interprets a statute or regulation, it is overseeing the actions of
other government branches. Courts often consult a body of law called
the common law before rendering any decisions. Common law is court-
created law found in the judicial opinions or cases; it is not found in
the statutes.

ii. The Appellate Courts

The federal trial courts’ decisions can be appealed to one of the
13 federal appellate courts known as the U.S. Courts of Appeals.
See Illustration 1-3. This second tier of federal courts is broken into
numbered and named circuits. Eleven circuits are known as the First
through Eleventh. The remaining circuits are the Federal Circuit and
the District of Columbia Circuit. The circuits are geographic, except
for the Federal Circuit. See Illustration 1-4. An online map is available
at www.uscourts.gov. These courts decide issues of law posed in appeals
of trial court decisions located within its circuit. These courts do not
consider new factual evidence. Witnesses are not brought before these
courts. The Court of Appeals for the Federal Circuit has nationwide
jurisdiction to hear appeals in specialized cases such as those aris-
ing from decisions of the Court of Federal Claims or the Court of
International Trade. Decisions of the federal appellate courts can be
appealed to the U.S. Supreme Court.

iti. The Supreme Court

The U.S. Supreme Court is the highest court in the United States.
See Illustration 1-3. The U.S. Constitution establishes this court. Today
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nine justices, appointed by the president and confirmed by the U.S.
Senate, sit on this tribunal. The U.S. Supreme Court has discretion to
consider many issues. This discretion to consider an issue or to review
a lower court’s holding is called certiorari. If the court decides not to
hear an issue, it denies certiorari. The effect is that the decision of the
appellate court is final. If the U.S. Supreme Court decides to hear an
issue, it grants certiorari. It then will consider whether the appellate
court’s decision should stand. By law, the U.S. Supreme Court alone
has the authority to hear appeals of a state court of last resort deci-
sion when a substantial federal constitutional issue is presented. The
U.S. Supreme Court also may hear a dispute between two states. The
Supreme Court also has original jurisdiction—that is the right—to
directly take actions and proceedings in which ambassadors, other pub-
lic ministers, consuls, or vice consuls of foreign states are parties. It also
has original jurisdiction in all controversies between the United States
and a state. The U.S. Supreme Court site, www.supremecourt.gov, is an
excellent resource for recent decisions, and to monitor the status of
pending decisions. Many opinions are posted the same day that they
are decided. Additionally, the site allows access to the briefs for the U.S.
Supreme Court cases. The Supreme Court briefs are terrific resources
for the researcher.

NET NOTE

The Federal Judicial Center provides information about the federal judiciary
and its history. See www.fic.gov.

3. Relationship Between Federal and State
Governments

WV Can a Federal Court Decide an Issue of State Law?

Yes. A federal court can decide an issue of state law if the state issue is
presented with a related federal issue or if the state question is raised in
a dispute between parties of different states in a case called a diversity
action.

V What Effect Does a Federal Decision Have on State Law?

A federal court decision generally cannot change state law. It may per-
suade the state courts to review state law, but its decision usually does
not force any change in the law. These decisions, therefore, are advi-
sory for future litigants but must be followed by the parties directly

11
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involved in the case in which the decision was rendered. Because states
are separate sovereigns, in almost all cases only the state governing
bodies can change state law. One exception to this rule does exist.
The U.S. Supreme Court can determine whether state law violates the
U.S. Constitution. If such a violation is found, the decision of the U.S.
Supreme Court could invalidate state law.

V Are Federal and State Agencies Part of One Governing Body?

No. The federal government is one sovereign or governing body and
the state is a separate governing body or sovereign. That means that
the state cannot control the federal government agencies or change
federal law. In general, the federal government branches cannot
control the state government or change state law. However, the U.S.
Constitution, the umbrella, can limit actions of the state government.
The Constitution prohibits the states from making any laws that are
contrary to its provisions.

FRACTICE FOINTER

Often attorneys choose to bring a case in a federal rather than state court or
the other way around for tactical reasons. Sometimes an attorney wants to
bring an action in federal court because the case will be heard more quickly
than in state court where the docket is crowded. More often the reason
for bringing an action in a particular court is based solely on the law that
serves as the basis for the claim.

4. Organization of State Governments

Most state governments are organized in a manner similar to that of
the federal government. State governments are governed by constitu-
tions. That constitution defines the organization of the state’s govern-
ment and the relationship between the branches of government. The
states have legislative, executive, and judicial branches.

The legislative branches operate in a manner similar to that of
Congress and often feature two chambers. Some legislatures enact
enabling laws that create administrative agencies and provide such
agencies with the responsibility for the daily enforcement of state laws.
The chief executive in each state is a governor.

Each state has a judicial system. However, not all state systems mirror
the federal government’s three-tier court system. Each state establishes
which courts can hear different disputes. Some states have a three-tier
system similar to that of the federal judicial branch. In some states,
the intermediate appellate court is eliminated. The following systems

13
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do not include an intermediate appellate court: Delaware, Maine,
Montana, New Hampshire, Rhode Island, South Dakota, Vermont,
West Virginia, and Wyoming.

FRACTICE POINTER

The Supreme Court may not be the highest court in a state. This is the case
in New York. Check the Bluebook, Table 1, for state court information.

NET NOTE

For more information about the state trial courts, see the National Center for
State Courts website, www.ncsc.org. Information about court structures and
links to the courts are provided.

V What Are the Duties of the State Courts?

In most state court systems, trial courts determine the facts and legal
issues of a case. A trial court might include a family, a municipal, or a
small claims court. The jurisdiction of these courts is generally limited,
sometimes according to the amount of money in dispute.

The next level generally is an appellate level court. However, as
noted above, some states do not have this level. As in the federal court
system, this court usually does not hear new facts or evidence. Instead,
it decides whether the lower court erred in deciding substantive law
or procedural issues. Finally, most states have another appellate level
court, similar to the U.S. Supreme Court, which is the final arbiter of
disputes. In some states, there are two such courts—one for criminal
cases and the other for civil cases. Texas and Oklahoma are two states
that have such courts.

FRACTICE POINTER

An appellate court may hear facts and evidence if it is the court of original
jurisdiction.
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WV Can State Courts Decide Issues of Federal Law?

Yes, state courts can decide issues of federal law. Although a state court
decision concerning federal law does not change the federal law,
it may persuade federal governing bodies to change federal law.
The state court decision’s impact is limited to the case in which the
federal issue was presented, and therefore only parties involved in that
case are bound or required to follow that ruling.

The federal government controls all issues of federal law. The state
governments exercise authority over all issues of state law. These areas
are not always well defined. In some areas, both the state and federal
governments exercise authority. For example, both the state and fed-
eral governments control how industries dispose of their wastes. Do not
be discouraged if you have difficulty separating state and federal issues
in some cases. Many times courts struggle with these issues.

CHAPTER SUMMARY

In this chapter, you learned about the branches of the U.S. government and
their functions, as well as the general structure of the state governments. The
United States has three branches of government: the legislative, the executive,
and the judicial. All of these branches were created by the U.S. Constitution,
which guides their activities. In addition, administrative agencies enforce the
laws created by the legislature.

The legislature, which consists of the House of Representatives and the
Senate, creates laws called statutes.

The executive branch enforces the laws of the United States. The admin-
istrative agencies issue proposed and final regulations. The judicial branch
resolves disputes and interprets the laws and writes opinions that form the
common law. You will find the common law in cases.

The judicial branch is comprised of a three-tier court system. The high-
est court is the U.S. Supreme Court; the middle courts are the U.S. Courts
of Appeals; the trial or lowest courts are the U.S. District Courts. All three
branches of government create law.

KEY TERMS

administrative agencies common law

appellate courts Congress

balances constitution

bill county government
case law district courts
certiorari diversity cases

checks enacted law

circuits executive branch

city government federal appellate court

codification federal government

15
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House of Representatives Senate

judicial branch state governments
jurisdiction statutes

legislative branch township government
original jurisdiction trial court

pocket veto U.S. Courts of Appeals
police powers U.S. Supreme Court
president

EXERCISES

SELF-ASSESSMENT

. What is the role of the President, the courts and the Congress?

Can the Rhode Island legislature adopt a law that violates the U.S.
Constitution? Why or why not?

What type of law do legislatures create?

Briefly, how does Congress create a law?

What branch of the government handles day-to-day regulatory issues?
How are administrative agencies empowered?

What are the trial courts of the United States called?

What U.S. court is the highest court?

Is a decision of the U.S. Supreme Court enacted law or common law?

. Do appellate courts generally decide issues of fact?

. How is the legal system organized in the United States?

. Why does the Constitution establish multiple U.S. government branches?
. What government bodies are parts of the legislative branch?

. List at least two entities within the executive branch.

. What is the federal court system, and what are its duties?

. What do trial courts do?

. What is the U.S. Supreme Court, and what does it do?

APPLICATION OF BASIC RESEARCH CONCEPTS

18.
19.
20.
21.

22.
23.

24,
25.

Explain the relationships among the state courts in your state.

What is the name of the intermediate court in your state, if any?

Diagram how a case would go through your state court system.

Draw a flowchart of how a case would travel through the federal court
system.

What is the name (not title) of the top state executive in your state?
What are the names of two executive agencies within your state
government?

Go to the White House website. Note two of the links provided on the site.
Go to your state’s website. Does it provide links to the legislature? Does it
provide links to the courts? If it provides a link to the courts, click on the
link for the highest court in your state. Can you obtain opinions?



EXERCISES

REVIEW QUESTIONS

26.
27.

28.
29.
30.
31.
32.

33.
34.
35.

36.
37.
38.
39.
40.
41.

Draw a diagram of your state government.

How many houses does your legislature have? What are the names of each
chamber?

Diagram your state court system. Is there an intermediate court?

Draw a flow chart of the federal bill process.

Draw a flow chart of the state bill process for your state.

Who is the chief executive?

Go to the National Center for State Courts website and review the struc-
ture of your state court.

What are the monetary requirements for filing an action in the trial court
in your state?

Go to www.usa.gov and click around the site to find links to the
Congressional Budget Office and the Domestic Policy Council.

What are the branches of the U.S. government and what are the responsi-
bilities of each branch?

What are Congress-created laws called?

What is the body of law created by the courts called?

Name the judges on your high court. Where did you find this information?
Find your state’s website. Note it.

Find a website for your state courts. Note it.

Find a website for your state legislature. Note it.

17
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CHAPTER OVERVIEW

In researching legal issues, you must have goals and understand the
value of the legal authorities you find. This chapter explains the con-
cept of legal authority and the determination of governing law. It dis-
cusses the value of various authorities and how authorities interrelate
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with each other. You will learn which authorities should determine the
outcome of a case and which authorities merely provide persuasive sup-
port for a case. You will learn how to determine which authorities to use
in documents you write.

A. DETERMINATION OF
GOVERNING LAW

To determine what law controls your case, you must first determine
the jurisdiction. Next, you must identify the current law that applies to
your case. To do this, you must examine the hierarchy of authorities.
You then consider relevant precedent and dicta.

1. Jurisdiction

Jurisdiction is a complex concept that has several different definitions.
In the broadest sense, jurisdiction is the right of a state or of the fed-
eral government to apply its laws to a dispute and to exercise control
over a conflict. Jurisdiction also is defined as a geographic area such as
a state that has the right to interpret and apply its law to a particular
case. When a court or a governing body has jurisdiction over a case or
situation, it has the authority to adjudicate the case or outcome of the
situation.

V What Factors Determine Which Jurisdiction
Governs Your Case?

A variety of factors affect which jurisdiction governs a claim in a partic-
ular case, including where the dispute arose, the parties involved in the
case, and the nature of the dispute. Sometimes making this determina-
tion is a complex task. Ask the assigning attorney to assist you in mak-
ing this determination. Various statutes, procedural rules, and cases
also can assist you in understanding which court has jurisdiction. For
example, federal court jurisdiction is specified by federal law. One type
of federal jurisdiction is diversity jurisdiction. It establishes jurisdiction
for disputes involving citizens of different states.

2. Precedent

You already have learned that the courts generate decisions of cases
that become law. The basic rule of law decided by the court is the hold-
ing. If the court is presented with more than one issue, the decision
includes more than one holding. The holding also is called the prece-
dent. Other courts use past precedents to decide cases.
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Theoretically, the lower courts must follow decisions or precedents
of the higher courts in their jurisdiction. This theory is called stare
decisis. The idea behind it is that parties should be able to rely on what
the courts have done in the past. Doing so allows parties to predict how
a court is likely to rule in their cases.

The doctrine of stare decisis makes your job as a researcher import-
ant. You must determine what the courts have decided in the past to
assist the attorneys in predicting what the court is likely to do, or likely
to be persuaded to do, in your case. Sometimes a court will not follow
precedent. Even though stare decisis and precedent are the controlling
doctrines, courts often decide cases based on the facts before them and
the changes in society. This allows the law, through the holdings, to
evolve and to meet contemporary needs. Holdings are what you must
consider after reviewing the theories of hierarchy of authorities.

3. Hierarchy of Authorities

Once you have determined the jurisdiction, you then must identify the
current law that applies to the case. To determine what law applies to
your case, you must determine the hierarchy of authorities. This is a sys-
tem in which legal authorities such as court decisions, statutes, admin-
istrative rules and decisions, and constitutions are ranked according
to the effect they have in controlling the law of a governing body. You
can think of this in part as a chain of command. For example, U.S.
Supreme Court cases outrank federal appeals and trial courts concern-
ing issues of federal law. Determining the hierarchy of authorities can
be simple or complex depending in large part on the system of govern-
ment and structure of the courts, the law applicable to the dispute, and
the underlying claim The currency of an authority and competing laws
within a jurisdiction are other factors that help researchers determine
whether one authority outranks another.

a. Currency

You must first determine which authority is most current. Suppose
you find that the law governing your case is a federal law and the case
involves a question of federal constitutional law. At first glance the high-
est legal authority would appear to be the U.S. Constitution because it
is the supreme law of the United States and because the legal issue
in question is constitutional in nature. However, if the U.S. Supreme
Court has interpreted the Constitution on the issue presented in your
case, then its decision is more current, and the Court would therefore
be the highest legal authority.

In another case that does not involve a constitutional issue, a fed-
eral statute might be the highest authority. This would depend on
whether a court had interpreted the statute. If a federal court had
interpreted the statute’s language and that language affected the issue
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involved in your case, you would need to determine the hierarchy of
authority by researching whether the court decision or a statute and
any amendment is more recent. The most current authority is the high-
est authority.

EXAMPLE OF THE HIERARCHY QUESTION BETWEEN
A STATUTE AND A CASE

Your case involves a legal issue that was addressed in a statute that
was enacted on December 1, 2019. The court cases you have found that
may have a bearing on this legal issue involved in this case were decided
before December 1, 2019. Therefore, the statute—the most current
authority—is the highest authority concerning this issue. For another
example, see Illustration 2-1.

ILLUSTRATION 2-1. Example of Ranking Authorities

The problem presented is whether the Fourth Amendment of the U.S.
Constitutional was violated when the Federal Bureau of Investigation
Agents obtained GPS tracking data from a phone app provider.

Applicable law:
U.S. Constitution

The USA Freedom Act (2015) — a statute that ended bulk surveil-
lance of Americans.

A Supreme Court case 2018 in which the Court determined that
the Fourth Amendment of the U.S. Constitution protected indi-
viduals against the state’s “unrestricted access to a wireless carrier’s
database of physical location information.”

Rank of authorities and reason for the ranking:

1. Supreme Court case 2018 interpreting the Constitution would be
first. It is the most current authority.

2. The next authority is likely to be the USA Freedom Act if it directly
addresses this point. It is the second most current authority.

b. Levels of Court

Next, you must consider the level of each authority, that is, where the
court or government body ranks in order of its authority. The trial
courts, appellate courts, and U.S. Supreme Court do not carry the
same weight. For example, a decision of the highest court, the U.S.
Supreme Court, would be at the top of the hierarchy of authorities of
federal court decisions. Its decisions would trump those of other fed-
eral courts.
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Except for the U.S. Supreme Court, all the federal courts are within
defined groups called circuits. Within each circuit are a group of dis-
trict courts and one circuit court of appeals. The key to the relationship
between the federal courts is that the district courts, which are the entry-
level courts, must follow decisions of the U.S. Circuit Court of Appeals
within its circuit. A district court does not have to follow decisions of
appellate courts that are outside of its circuit. A Texas district court is
within the Fifth Circuit. Appeals of its decisions generally are made to
the U.S. Court of Appeals for the Fifth Circuit. Therefore, the Texas
district court must follow the precedents established in the decisions of
the U.S. Court of Appeals for the Fifth Circuit. It does not have to fol-
low the precedents set in the decisions of the U.S. Court of Appeals for
the Sixth Circuit. For a review of the circuit divisions, review Chapter 1.
Decisions of appellate courts outside of a circuit, however, often are
used to persuade an appellate court to make a certain decision if it has
not addressed that issue earlier. Such a decision is persuasive authority
discussed later in this chapter.

FPRACTICE POINTER

For each jurisdiction in which you often undertake research, create a chart
that lists the primary and secondary authorities to consider.

c. Conflicting Decisions Between Circuits

Each circuit is independent of the other circuits. Therefore, decisions
from two or more different circuits may conflict. Each appellate court
can make its decision independent of any decisions concerning the
same issue rendered by other appellate courts. If two appellate courts
have conflicting decisions concerning the same issue, how can you, as
a researcher, decide what law governs? You must determine what cir-
cuit court authority is mandatory authority for your case. Mandatory
authority is a court decision that a lower court in the same jurisdiction
must follow. If the question is a particularly significant federal issue,
check if the U.S. Supreme Court has decided the issue or is about to
render a decision concerning such an issue. If so, a decision of the
Supreme Court—the highest level of court—will be at the top of the
hierarchy of authority.

Often, however, one appellate court may be guided in its decision
by the decision of another appellate court. Review the example below.
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EXAMPLES OF HIERARCHY BETWEEN COURTS

The U.S. District Court for the Northern District of Illinois, which
is in Chicago, falls in the Seventh Circuit. See Illustration 1-4. If the
federal district court in Illinois was asked to determine whether fed-
eral law permitted a union to charge a fee to nonmembers for activ-
ities that benefit nonmembers, it would be bound to follow any U.S.
Seventh Circuit Court of Appeals decision concerning this issue. This
is because this appellate court is a higher court than the district court
within the Seventh Circuit. Appeals from the Illinois district court gen-
erally are taken to the Seventh Circuit Court of Appeals. If the U.S.
Sixth Circuit Court of Appeals in Cincinnati handed down a decision
on this issue that conflicted with the Seventh Circuit Court of Appeals,
the District Court for the Northern District of Illinois, a trial court,
would be bound to follow the decision of the Seventh Circuit Court
of Appeals, as it is within the Seventh Circuit and the Seventh Circuit
Court of Appeals is above the Illinois district court in rank and status.
The Illinois court is not within the Sixth Circuit. Therefore, the Sixth
Circuit Court of Appeals is not above the Illinois district court in rank
and status. The Illinois court would not be bound to follow the deci-
sion of the U.S. Court of Appeals for the Sixth Circuit in Cincinnati.
However, the Seventh Circuit decision would be considered mandatory
binding authority for the Illinois court. The Sixth Circuit opinion would
be primary persuasive authority. The Sixth Circuit decision would be
a very persuasive authority if the Seventh Circuit appellate court had
not already ruled on the same issue of law. The Illinois district court
facing a decision in a union fee case or even the Seventh Circuit Court
of Appeals may be guided by the Sixth Circuit opinion, a persuasive
authority rather than mandatory or binding authority.

The U.S. District Court for the Northern District of Ohio, based
in Cleveland, falls within the Sixth Circuit. See Illustration 1-4. That
district court must follow decisions of the Sixth Circuit appellate court,
not those of the Seventh Circuit Court of Appeals in Chicago, because
decisions of the Sixth Circuit Court would be mandatory binding
authority for the Ohio court. Decisions of the Seventh Circuit would be
primary persuasive authorities for the Ohio court.

d. State and Federal Decisions Concerning an Issue

What happens if the issue in your case involves both state and federal
decisions? How do you make sense of the hierarchy of authorities in
such cases? The key is to determine which court has jurisdiction or the
right to hear the case. The court systems of the state and federal gov-
ernments operate in tandem. As explained above, the federal courts
may decide issues of both federal or state law. For example, a federal
diversity case may involve a negligence issue—a state law issue.

Next, you must determine whether federal or state law applies. If
you find this difficult, ask the assigning attorney. The federal courts
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should look to decisions of the highest court of the state to make a
determination of state law. The federal court decision, however, does
not bind later state court decisions.

State courts also may decide issues of either federal or state law.
The state court decisions concerning federal law are merely persuasive
authority, however, because federal courts are not required to follow
these decisions. State courts will look to federal courts for guidance in
deciding issues of federal law. However, they are not bound to follow
those decisions. Similarly, a state court may decide a federal age dis-
crimination issue, but the federal courts can disregard that decision
when facing the same question.

e. Conflicts in Federal and State Authority

Although the federal and state governments are independent gov-
ernments, they sometimes regulate some of the same areas, such as
environmental pollution. In some cases, the federal government by
congressional action will control an area extensively, and a state will
attempt to monitor the same area. Who controls varies. Often, a deter-
mination of which of the conflicting authorities governs is decided by
reviewing the Constitution. Other times, federal or state law might
specify which law governs.

The federal courts sometimes are asked to decide who controls.
The courts may look to the Constitution for guidance or may consider
who has pervasively regulated an area. For example, if a case involves
a section of the U.S. Constitution, the U.S. Supreme Court is the final
authority. In other cases, it depends on the area being regulated. Areas
such as trade secrets or environmental law often are regulated by the
state and federal government, so conflicts often arise.

f. State Court Decisions

Each group of state courts is a separate court system. State courts of
one state are not required to follow decisions courts of other states ren-
der. Often, however, state courts consider other states’ court decisions
for guidance concerning how to decide a case. Decisions of one state’s
courts are merely advisory or persuasive decisions for another state’s
courts, not decisions that control the law of the first state.

4. Dicta

Often a court addresses an issue that is not directly presented by the
parties. In such cases, a court states what it would do if it was presented
directly with the issue. When the court makes such statements, they are
called dicta. Dicta do not have the same force and effect as holdings.
They are not authoritative, and lower courts are not bound to follow
such statements.
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You might use dicta when no court has ever been asked directly
to decide the issue in question. Dicta may explain how a court would
decide an issue if it was directly presented to the court. Because of
this, the dicta might help you to predict how a court might decide an
issue. Dicta also can be used to persuade a court to decide an issue in a
certain manner. Although dicta may be helpful, finding dicta is not the
goal of your research.

B. TYPES OF LEGAL RESOURCES

Your task is to find primary authority “on point” or “on all fours” with
your case. In other words, you are seeking cases that are similar in fact
and in legal issue to your case and whose holdings address an issue pre-
sented in your case—“on all fours.”

1. Primary Authority

Primary authority is law generated by a government body. Cases decided
by any court are primary authority. Legislative enactments such as con-
stitutions, statutes, ordinances, or charters are primary authorities. See
Iustration 2-2. Administrative agency rules and decisions also are pri-
mary authorities.

These authorities often are published chronologically. However,
statutes are arranged by subject. Some sources of primary authorities
will be more appropriate for your research than others. In some cases,
primary authority is mandatory or binding authority, because a gov-
ernment body, most often a court, must follow that authority when
it makes future decisions. Courts are required to follow decisions of
higher courts in the same state or the same federal circuit. The words
mandatory and binding are interchangeable.

ILLUSTRATION 2-2. Authorities and Finding Tools

Primary Authorities Secondary Authorities  Finding Tools
Court decisions Encyclopedias Digests
Statutes American Law Reports  Citators
Agency rules and Periodicals Updaters
regulations Law reviews Case and Statute
Constitutions Dictionaries Annotations
Charters Thesauri
Ordinances Model codes
Adopted pattern jury Unadopted
instructions uniform laws
Court rules Treatises
State-adopted model code  Restatements of the
provisions Law

State-adopted uniform laws




