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Preface

Approach

When I �rst started teaching litigation specialization for paralegal stu-
dents at the University of West Los Angeles over 35 years ago, I struggled 
trying to �nd a textbook that was comprehensive enough to be useful to 
my students and, at the same time, conducive to learning. The result was 
always mixed. Either the text was too comprehensive and designed more 
for the practicing lawyer, or it was not comprehensive enough, so that I 
found myself supplementing large portions of the materials. Finally, I 
had the good fortune of being teamed with Professor Thomas Mauet to 
write a litigation textbook designed speci�cally for paralegal students. 
Our efforts culminated in Fundamentals of Litigation for Paralegals, �rst 
published in 1991 and now in its tenth edition. Though the text is com-
prehensive, it concentrates on federal law and procedure, so I still had to 
supplement the materials for my California students. In 2001, we were 
able to complete a text that I wish I had had when I started teaching: 
Fundamentals of California Litigation for Paralegals.

Our approach to this litigation textbook has been to include informa-
tion on all areas of California civil litigation even though, because of 
time constraints, not all areas are covered in a litigation course. The pur-
pose for including this additional information is to allow you to use this 
book not only as a text for learning but also as a reference book once you 
are in practice.

We have found that civil litigation can often be oversimpli�ed, 
which hinders the learning and understanding process; on the other 
hand, although civil litigation is very rule oriented and can be com-
plex, you can learn the rules if given easy-to-follow steps. Thus, we 
attempt to strike a balance between giving suf�cient detail for you to 
learn and understand this area of law and making the steps as easy 
as possible to follow. You will �nd that the text breaks down each 
civil procedure rule into easy-to-follow steps. Each step explains the 
process so that you are not just following the rules but understanding 
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them as well. We believe that as you progress through your litigation 
course and career, you will come to appreciate even more the detailed 
approach we have taken.

Organization

Over the past 20 years since this book was �rst published, technology 
has increased and in�uenced the way that we litigate cases. Accordingly, 
throughout the book are techniques, processes, and procedures for using 
technology in litigation and using the Internet. However, as with previ-
ous editions, this book takes you through each stage of the litigation 
process from initial fact-gathering through post-judgment proceedings. 
Because there are alternative ways to resolve disputes, through either 
arbitration or mediation, the book also covers these topics. Each chap-
ter is designed to give you a thorough understanding of the procedural 
rules governing the litigation process, as well as a system for applying 
your knowledge of the procedural rules to draft litigation documents 
such as pleadings, discovery requests, and motions.

Always remember that behind every litigation case there are clients 
who are either suing or being sued and witnesses who have knowledge 
of the facts and events surrounding the dispute. Thus, important skills 
for collecting data, interviewing clients, and taking witness statements 
are discussed and demonstrated throughout the text. Checklists for 
locating witnesses, including Internet resource sites, are also provided.

Key Features

You will note that many of the legal terms that are central to the discus-
sion in each chapter appear in bold type. Most of these boldfaced terms 
are de�ned in the margin of the book where they appear in the text and 
also in the glossary at the end of the book. The glossary also provides 
de�nitions of the other legal terms that are used in the text; should you 
encounter any legal term that is unfamiliar, you can refer to the glossary 
for an explanation.

At the beginning of each chapter you will �nd two sections. The �rst 
section is an outline of the chapter. You can use this section to obtain 
a quick overview of the chapter and also to help you locate a particu-
lar area. The next section identi�es the chapter’s objectives. Keep these 
objectives in mind as you go through the chapter.

At the end of each chapter there are �ve important sections. The �rst 
section is the Chapter Summary, which highlights the important con-
cepts in each chapter. The summary, of course, should never be used as 
a substitute for reading the chapter. However, the summary is useful 
when you wish to review the content of each chapter. The Key Terms sec-
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tion acts as a checklist to ensure that you have identi�ed and understood 
the legal terms that were de�ned and explained in the chapter. The third 
section at the end of each chapter is a series of questions. The Review 
Questions may be used as a study guide to further test your understand-
ing of the main concepts discussed in each chapter. The Research Ques-
tions will allow you the opportunity to feel comfortable using comput-
erized research techniques to assist you in preparing a litigation case.

Textbook Resources

The companion web site for Fundamentals of California Litigation for Parale-
gals offers additional resources for students and instructors, including:

• Instructor resources to accompany the text, including a comprehen-
sive Instructor’s Manual, Test Bank, and PowerPoint slides.
• Links to helpful websites that can be used for downloading common 

forms or obtaining additional information to supplement the text.
• Student workbook with additional practice exercises.
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CHAPTER OBJECTIVES

In this introductory chapter to litigation you will learn:

♦	What the differences are between civil litigation and other types of 
litigation

♦	Where to �nd the law applicable to litigation matters
♦	How the California court system is structured
♦	How a case moves through the process
♦	What types of remedies an aggrieved party may seek from the court
♦	What the paralegal’s role is in the litigation process
♦	What ethical standards paralegals must follow

A. INTRODUCTION

You have just been called into the of�ce of an attorney in the �rm that 
recently hired you. The attorney tells you that a prospective client will be 
coming to the of�ce shortly and has a “problem” that might lead to litiga-
tion — a problem that appears to be just right for you to assist with and 
help manage. With a smile the attorney hands you a note containing the 
prospective client’s name and appointment time and asks you to prepare 
for the client meeting. Apprehensively you walk out of the attorney’s 
of�ce, thinking: “What do I do now?”

What you do, when you do it, how you do it, and why you do it is what 
this book on litigation is all about. This �rst chapter provides an over-
view of the litigation process and your role in that process. Each step in 
the process will be discussed in detail in the following chapters.

B. THE LITIGATION PROCESS

Litigation is the resolution of disputes through the court system. This 
book is about the civil litigation process, as compared to criminal or 
administrative litigation. Civil litigation is the resolution of disputes 
between private parties through the court system.1 Criminal litigation is 
not between private parties; rather, in criminal litigation the government 
prosecutes an action against individuals who have committed crimes 
against society. If the crime also results in damages to the victim’s per-
son or property, the victim may bring a civil action to obtain recovery for 
the damages. This civil action is separate from the  criminal action.

1. An alternative to the use of courts, arbitration is becoming a popular method by 
which civil disputes are resolved. See Chapter 19.

Litigation
Resolution of 
disputes through 
the court system

Civil litigation
Resolution of 
disputes between 
private parties 
through the court 
system
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Administrative litigation is the process by which administrative agen-
cies resolve disputes that concern their administrative rules and regu-
lations. For example, if an employee is injured on the job and a work-
er’s compensation claim is �led, the worker’s compensation agency will 
determine the claim and hear any appeal or dispute the employee has 
regarding the determination of the claim. In general, if an administrative 
remedy exists, the claimant must �rst exhaust the administrative reme-
dies before proceeding with a court action.

Civil litigation permits parties to settle their disputes in an orderly 
and nonviolent manner. The entire litigation process is governed by for-
mal rules that specify the procedures the parties must follow from com-
mencement of the litigation until the litigation terminates. Accordingly, 
once a dispute is submitted to the courts for resolution, all parties to the 
litigation must carefully follow the court’s procedural rules.

Each state has its own rules of procedure. A party �ling an action in 
a state court must follow the procedural rules of that particular state 
court. Actions �led in federal court are governed by the Federal Rules 
of Civil Procedure. Always consult the appropriate rules of procedure 
before handling any litigation matter.

The rules discussed in this book are for the California state courts. 
However, in many respects, the Federal Rules of Civil Procedure are sim-
ilar. Accordingly, once you have mastered the procedural requirements 
for California, you will be able to easily understand and apply the fed-
eral rules if you have a litigation matter in federal court.

1. Sources of law

Where do you �nd the law applicable to the matter you are handling? 
There are three sources of law that you will need to consult for every 
litigation matter: statutes, court cases, and constitutions.

a. Statutes

Statutes are laws enacted by state or federal legislatures that govern 
substantive and legal rights and principles, as well as procedural rules. 
In some instances statutes are referred to as codes. For example, all laws 
enacted by Congress are found in the United States Code. The United 
States Code is divided into various Titles, which deal with speci�c subject 
matters such as agriculture, banking, copyrights, education, and so on.

In California there are a number of statutes and rules that govern the 
litigation process. The primary statutes and rules you will consult are 
the Code of Civil Procedure (the “CCP”), the Civil Code (the “CC”), and 
the California Rules of Court. In addition, courts also have local rules 
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that need to be followed. Local rules apply to each court within a par-
ticular county. For example, the superior courts within Los Angeles 
County will be governed by the Rules of Court for the Los Angeles Supe-
rior Court. The local rules govern everything from the type of paper on 
which a complaint might be �led to the dates on which motions may be 
heard. Judges often have rules for their individual court as well. Before 
the trial of any case it is important to check with each individual judge to 
determine whether the judge has special rules that need to be followed.

In addition to state and local statutes and rules that govern a litigation 
matter, individual municipalities, such as your town or city, may also 
enact their own laws, which apply only in their municipality. The munic-
ipal laws are often referred to as ordinances. These ordinances typically 
govern matters such as rent control, parking, and items of local interest. 
A municipality may not enact ordinances that con�ict in any way with 
the law of the federal or state governments.

All of these statutes, codes, and ordinances help to determine the legal 
rights of parties and help to regulate the litigation process. Accordingly, 
they are all sources that must be referred to when handling any litigation 
matter.

b. Court cases

Court cases are decisions of the courts interpreting the law. Once a 
decision has been made, the court will generally write an opinion. Cer-
tain opinions that address a unique or important legal issue are pub-
lished in bound volumes and are used by other litigants to determine 
how the law may be interpreted with respect to their particular dispute. 
Throughout the course of our nation’s history, thousands of opinions 
have been published and relied on as precedents to decide new contro-
versies as they arise.

Even prior to the published opinions of our courts, the early American 
colonists brought with them a body of law from England referred to as 
the common law. Common law developed in England from usage and 
custom and was af�rmed by the English judges and courts. Common 
law, to the extent it is not inconsistent with the constitutions or laws of 
the United States or of the individual states, is generally still applicable 
in the United States.

c. Constitutions

The federal Constitution is the highest law of the land. In addition to 
the United States Constitution, each of the 50 states has its own constitu-
tion. No rule of law enacted by a state may violate the state’s constitution.

Common law
Body of law 
developed in 
England from 
custom and usage
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Moreover, no state constitution or state or federal law may violate the 
federal Constitution.

2. The court system

Litigation begins when the aggrieved party �les a complaint in the appro-
priate court. The aggrieved party is called the plaintiff. The party whom 
the complaint is �led against is called the defendant. In the complaint 
the plaintiff must state the basis of the claim against the defendant so that 
the defendant will be apprised of the action giving rise to the claim. As 
discussed in section 4, the plaintiff must also request speci�c relief from 
the court. The complaint is served upon the defendant along with a sum-
mons commanding the defendant to appear before the court.

The complaint is always �led in the trial court. Under the Califor-
nia court system, the superior court is the trial court. The superior court 
hears unlimited general matters and also limited civil cases. Limited 
civil cases means that the court only has the power to hear and decide 
limited types of cases. When acting as a limited civil court, the court can 
only hear cases that are for a money judgment in the amount of $25,000 
or less. Accordingly, the superior court of limited jurisdiction typically 
cannot hear cases involving divorce, title to real property, or probate. The 
types of limited cases are listed in CCP §86.

Complaint
Document �led 
by an aggrieved 
party to commence 
litigation

Summons
Notice 
accompanying 
the complaint that 
commands the 
defendant to appear 
and defend against 
the action within 
a certain period of 
time

California Code of Civil Procedure §86

86. (a) The following civil cases and proceedings are limited civil cases:

(1) A case at law in which the demand, exclusive of interest, or the value 
of the property in controversy amounts to twenty-�ve thousand dollars 
($25,000) or less. . . .

(2) An action for dissolution of partnership where the total assets of the 
partnership do not exceed twenty-�ve thousand dollars ($25,000); an action 
of interpleader where the amount of money or the value of the property 
involved does not exceed twenty-�ve thousand dollars ($25,000).

(3) An action to cancel or rescind a contract when the relief is sought 
in connection with an action to recover money not exceeding twenty-�ve 
thousand dollars ($25,000) or property of a value not exceeding twenty-�ve 
thousand dollars ($25,000), paid or delivered under, or in consideration of, 
the contract; an action to revise a contract where the relief is sought in an 
action upon the contract if the action otherwise is a limited civil case.

(4) A proceeding in forcible entry or forcible or unlawful detainer where 
the whole amount of damages claimed is twenty-�ve thousand dollars 
($25,000) or less.
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A limited civil case may be brought in the small claims division. The 
small claims division hears matters involving less than $5,000 in dis-
pute. CCP §116.200. The small claims division is often called the “peo-
ple’s court” because attorneys may not represent individual parties in 
a small claims matter. An unlimited jurisdiction case is everything else 
that is not limited; that is, all types of cases and matters seeking judg-
ments greater than $25,000.

The federal court system also has trial courts. In the federal system 
this trial court is called the United States District Court. There are 90 
district courts in the United States. Each state has at least one district 
court, and several states have two or more, depending on the state’s pop-
ulation.

If a party loses in the trial court, that party has an automatic right to 
appeal to the next highest court. In California, the party appeals munic-
ipal court decisions to the appellate division of the Superior Court. 

(5) An action to enforce and foreclose a lien on personal property where 
the amount of the lien is twenty-�ve thousand dollars ($25,000) or less.

(6) An action to enforce and foreclose, or a petition to release, a lien . . . 
or to enforce and foreclose an assessment lien on a common interest devel-
opment . . . where the amount of the liens is twenty-�ve thousand dollars 
($25,000) or less. . . .

(7) An action for declaratory relief when brought pursuant to [speci�c 
circumstances.]

(8) An action to issue a temporary restraining order or preliminary 
injunction. . . .

(9) An action . . . for the recovery of an interest in personal property or 
to enforce the liability of the debtor of a judgment debtor where the inter-
est claimed adversely is of a value not exceeding twenty-�ve thousand 
dollars ($25,000) or the debt denied does not exceed twenty-�ve thousand 
dollars ($25,000).

(10) An arbitration-related petition �led pursuant to [speci�c provisions].

***

(b) The following cases in equity are limited civil cases:
(1) A case to try title to personal property when the amount involved 

is not more than twenty-�ve thousand dollars ($25,000).
(2) A case when equity is pleaded as a defensive matter in any case 

that is otherwise a limited civil case.
(3) A case to vacate a judgment or order of the court obtained in a 

limited civil case through extrinsic fraud, mistake, inadvertence, or 
excusable neglect.
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Appeals from Superior Courts go to the Courts of Appeal for the appro-
priate district in which the lower court sits.

On appeal, the appellate court is limited to a review of the record 
of the court below. The court will not hear from any witnesses or take 
new evidence. The party appealing the decision of the trial court must 
demonstrate that there was an error in the court below that affected the 
outcome of the case. The appellate court will determine whether the law 
was incorrectly applied on the facts or if the decision reached is not sup-
ported by the facts. Even though new evidence may not be presented to 
the court, all parties to the appeal will have an opportunity to submit 
a written brief on the issues before the appellate court. After the par-
ties submit briefs, the court will hear oral argument. Oral argument is 
an opportunity for the lawyers to answer any questions the appellate 
judges may have and to more fully explain their clients’ positions.

After oral argument, the court will render one of four decisions. The 
court will either af�rm, af�rm with modi�cation, reverse, or reverse 
and remand. A decision is af�rmed if the court rules the same way as 
the trial court. Sometimes the court will rule the same way but modify 
some element of the decision below. For example, assume that a trial 
court rules in an action for unlawful detainer that the plaintiff is entitled 
to possession of property and back rent in the amount of $3,000. If the 
appellate court agrees that the plaintiff should be entitled to possession 
of the property but believes the back rent owed is only $2,000, the appel-
late court will af�rm the trial court’s decision and modify the amount of 
back rent.

If the court disagrees with the trial court, the appellate court will 
reverse the decision. Sometimes, however, the appellate court is not cer-
tain, based on the record before it, whether it disagrees with the trial 
court. In this situation the court gives an opinion stating how it would 
rule assuming that certain facts are true. The appellate court will then 
reverse the decision and send it back (remand) to the trial court for a 
decision in accordance with the opinion expressed by the appellate court.

If a party loses in the appellate court, the losing party may petition the 
Supreme Court for review. The Supreme Court is the highest court in the 
California court system. If a case before the California Supreme Court 
involves a question of federal or constitutional law, the losing party may 
be able to petition the United States Supreme Court for review.

Appeal to the California Supreme Court is not automatic, but rather is 
discretionary with the Court. The losing party must petition the Califor-
nia Supreme Court to review the matter. If review is granted, the Court 
will af�rm, af�rm with modi�cation, reverse, or reverse and remand the 
decision of the appellate court. If review is denied, the decision of the 
appellate court will become �nal.

An organizational chart for the California state court system is shown 
in Exhibit 1.1. The federal court system is shown in Exhibit 1.2. You will 
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Exhibit 1.1. California State Court System

California Supreme Court

Courts of Appeal

(Court of final resort. In limited cases involving federal constitutional issues, decisions of 

the Supreme Court may be petitioned for appeal to the United States Supreme Court)

(This is the intermediate appellate tribunal between the trial court and the court of final resort)

(Unlimited and limited cases)

Superior Court

Exhibit 1.2. The Federal Court System

United States Supreme CourtCOURT OF  

FINAL APPEALS

COURT OF  

INTERMEDIATE 

APPEALS

COURTS OF  

ORIGINAL 

JURISDICTION

United States  

Court of Appeals for  

the Federal Circuit

United States Court 

of Appeals

United States 

Tax Court

United States Court of  

International Trade

United States 

Claims Court

United States 

District Courts
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note that special courts such as bankruptcy courts and the Court of Inter-
national Trade exist to hear speci�c cases in the federal court system.

3. Overview for litigation cases

Litigation consists of four basic stages: (1) information gathering, (2) 
pleading, (3) discovery and motions, and (4) trial and post-trial proceed-
ings. Each of these stages is discussed in detail in subsequent chapters. 
However, this section gives you a brief overview of the four stages and a 
sample path for a typical litigation case.

Prior to the �ling of any lawsuit, you and the attorney will spend 
time gathering information and obtaining the facts necessary to support 
your client’s case. This is the �rst stage of litigation. This stage will be 
engaged in by both sides since a potential defendant is often aware that 
a lawsuit may be �led against him. After suf�cient facts are gathered by 
the plaintiff to support a lawsuit, the lawsuit will begin by the �ling of 
a complaint. The complaint, along with the summons, is served on the 
defendant.

Upon receipt of the summons and complaint, the defendant must �le 
a response, or else the defendant will be in default and a judgment may 
be entered against the defendant. This is the second stage. The defend-
ant has several choices with respect to the type of response that may 
be made. First, if the defendant believes that there is some defect in the 
complaint, either a procedural rule that is not followed or insuf�cient 
facts alleged against the defendant, the defendant may �le a motion. 
A motion is a request to the court for an order or ruling. The types of 
motions that may be �led by the defendant are discussed in Chapter 
5. If the defendant does not �le a motion or if the motion is denied by 
the court, the defendant will answer the complaint. The answer is the 
defendant’s response to the speci�c allegations in the complaint and 
states any defenses the defendant may have. Once an answer is �led, 
the pleading stage — that is, formal written documents by the parties to 
either start litigation or respond to litigation — is complete.

The third stage is the discovery and motion stage. At this point 
the parties will conduct formal factual investigation through written 
responses and oral testimony received from the other side. The parties 
may also obtain discovery formally from other individuals who are not 
parties but who may be witnesses or in possession of information that is 
helpful to the case. During this stage there may also be a number of pre-
trial motions. These motions may include a request to the court to enter 
judgment without a trial, if none of the facts are in dispute, or involve 
requests to obtain discovery from the other side if one side does not vol-
untarily provide the information. The bulk of litigation time is spent at 
this stage, and it is usually at this stage that cases will settle.

Default
Failure of a party 
to respond to the 
pleading of the 
opposing party
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The �nal stage is the trial and post-trial proceedings. Both during 
trial and after trial, there are a number of different motions that either 
side can make. These motions include requests for judgments if one side 
has failed to prove its case, or requests to the court to enter a different 
judgment if the jury’s verdict is not consistent with the evidence pro-
duced at trial. As discussed earlier, at this stage the losing party also 
has an automatic right to appeal the decision. An appellate court could 
reverse the judgment and require a new trial, which would start this 
stage over again. This explains why some cases go on for several years 
winding their way through the trial court, appellate courts, and back to 
the trial court again.

The chart in Exhibit 1.3 gives an example of how a litigation case may 
move through the several stages.

Exhibit 1.3. Litigation Case Moves Through the System

Gather facts 
and investigate 

claim

File complaint 
and issue 
summons
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and complaint 
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No 
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Default 
judgment 
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Motion denied; 
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Files motion 
based on defects 

in complaint

Motion 
granted

Plaintiff may 

amend complaint 

or action may be 

dismissed

Defendant 
responds
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4. Remedies

When a party brings a civil action, the party must request some relief or 
remedy from the court. Remedies may be divided into two categories: 
legal and equitable.

The most common legal remedy is money damages. For example, if a 
party suffers a personal injury or is the victim of a breach of contract, the 
party will request to be compensated by payment from the defendant. 
Money damages are further divided into two main categories: compen-
satory and punitive.

Compensatory damages are all those damages that “compensate” the 
injured party, including damages that directly �ow from the injury or 
breach. Compensatory damages may be either general (i.e., compensation 
for pain and suffering) or speci�c (i.e., payment for medical expenses or 
loss of income from time missed at work).

In some types of action where the defendant’s conduct is willful or 
malicious, the plaintiff may be entitled to punitive damages. Punitive 
damages, also called exemplary damages, are meant to “punish” the 
wrongdoer for his or her conduct. Such damages may be awarded in 
addition to the compensatory damages.

If the legal remedy is inadequate to compensate the plaintiff fully, the 
plaintiff may be able to obtain an equitable remedy. There are many 
kinds of equitable remedies. The two most commonly used in civil lit-
igation are injunctions and declaratory relief. An injunction is used to 
stop certain conduct or actions. For example, if a plaintiff wants to stop 
the defendant from building a house that will impair the plaintiff’s view, 
the plaintiff will seek an injunction from the court to stop the defendant 
from building the house.

Declaratory relief is used when a controversy arises over the rights 
and obligations of the parties and neither party has yet failed to live up to 
these obligations. The parties request a declaration from the court to set-
tle the controversy so they may govern their future conduct accordingly.

C. THE PARALEGAL’S ROLE

Paralegals play a vital role in the ef�cient handling of litigation. Law 
�rms are �nding that paralegals can, and do, handle many tasks that 
were previously performed by attorneys. Use of paralegals not only frees 
the attorney to engage in other matters, but also helps reduce litigation 
expenses for the client.

As a paralegal you will �nd that, aside from appearing in court, rep-
resenting witnesses at deposition, and giving legal advice, there is vir-
tually nothing a lawyer can do that, as a litigation paralegal, you cannot 

Damages
Monetary 
compensation 
requested by 
plaintiff from 
defendant

Equitable remedy
Relief requested 
from defendant that 
is usually designed 
to prevent some 
future harm
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do under the supervision of an attorney. Thus, you have the opportu-
nity to play a signi�cant role in analyzing, planning, and  executing the 
lawsuit.

The following is just a sampling of the numerous tasks you may be 
called on to undertake in litigation:

1. Preparing for litigation
♦	 Interview the client
♦	 Gather background facts
♦	 Locate witnesses
♦	 Interview witnesses
♦	 Obtain medical records, tax records, educational records, etc.
♦	 Research claims the client may have against other parties
♦	 Draft demand letters
♦	 Obtain and analyze documents from client

2. Conducting the litigation
♦	 Draft pleadings
♦	 Prepare summons
♦	 Prepare pretrial motions
♦	 Prepare discovery to propound upon the opposing parties
♦	 Prepare responses to discovery propounded by the opposing 

parties
♦	 Review and organize documents produced by opposing parties
♦	 Arrange for the taking of depositions
♦	 Prepare witnesses for deposition
♦	 Prepare deposition summaries
♦	 Take notes on testimony given at depositions
♦	 Calendar due dates for �ling briefs, motions, pretrial orders, etc.
♦	 Prepare discovery plan

3. Trial preparation
♦	 Prepare trial notebooks
♦	 Organize exhibits
♦	 Prepare witness �les
♦	 Prepare demonstrative exhibits
♦	 Draft jury instructions
♦	 Subpoena witnesses
♦	 Draft trial brief
♦	 Coordinate scheduling of trial witnesses
♦	 Take notes at trial
♦	 Assist attorney with exhibits at trial

4. Post-trial work
♦	 Assist with any post-trial motions
♦	 Prepare record for appeal
♦	 Enforce judgment
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5. Settlement
♦	 Prepare settlement agreement
♦	 Prepare releases
♦	 Assist in closing �le and obtaining necessary dismissals

Do not be alarmed by the breadth and complexity of these tasks. The 
purpose of this book and your litigation course is to familiarize and train 
you in each task so you perform your job competently and con�dently.

D. ETHICAL CONSIDERATIONS

Ethical considerations underlie every aspect of the practice of law. 
Accordingly, while summarized here, throughout this text ethical con-
siderations are identi�ed and discussed.

1. Rules of Professional Conduct

The conduct of lawyers is governed by the rules of professional conduct 
enacted in their particular states. California Business and  Professions 
Code §6450 governs the regulation of the paralegal profession.2 Under 
the rules, a “paralegal” means a person who is quali�ed “by education, 
training or work experience” who contracts with or is employed by an 
attorney, law �rm, corporation, governmental agency, or other entity, 
who performs substantial, speci�cally delegated legal work under the 
direction and supervision of an active member of the State Bar of Califor-
nia or an attorney practicing law in the California federal courts.

California Business and Professions Code §6450(c)

(c) A paralegal shall possess at least one of the following: (1) A certi�-
cate of completion of a paralegal program approved by the American Bar 
Association. (2) A certi�cate of completion of a paralegal program at, or a 
degree from, a postsecondary institution that requires the successful com-
pletion of a minimum of 24 semester, or equivalent, units in law-related 
courses and that has been accredited by a national or regional accredit-
ing organization or approved by the Bureau for Private Postsecondary and 
Vocational Education. (3) A baccalaureate degree or an advanced degree 

2.  The rules are found in Business and Professions Code §6450 et seq.
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in any subject, a minimum of one year of law-related experience under the 
supervision of an attorney who has been an active member of the State Bar 
of California for at least the preceding three years or who has practiced in 
the federal courts of this state for at least the preceding three years, and a 
written declaration from this attorney stating that the person is quali�ed 
to perform paralegal tasks. (4) A high school diploma or general equiva-
lency diploma, a minimum of three years of law-related experience under 
the supervision of an attorney who has been an active member of the State 
Bar of California for at least the preceding three years or who has practiced 
in the federal courts of this state for at least the preceding three years, and 
a written declaration from this attorney stating that the person is quali-
�ed to perform paralegal tasks. This experience and training shall be com-
pleted no later than December 31, 2003.

California Business and Professions Code §6452

(a) It is unlawful for a person to identify himself or herself as a parale-
gal on any advertisement, letterhead, business card or sign, or elsewhere 
unless he or she has met the quali�cations of subdivision (c) of Section 6450 
and performs all services under the direction and supervision of an attor-
ney who is an active member of the State Bar of California or an attorney 
practicing law in the federal courts of this state who is responsible for all 
of the services performed by the paralegal. The business card of a parale-
gal shall include the name of the law �rm where he or she is employed or 
a statement that he or she is employed by or contracting with a licensed 
attorney. (b) An attorney who uses the services of a paralegal is liable for 
any harm caused as the result of the paralegal’s negligence, misconduct, or 
violation of this chapter.

2. Ethical Considerations for Paralegals

Accordingly, a paralegal must work under supervision and not inde-
pendently. In addition, unless you have met educational prerequisites, 
you may not call yourself a “paralegal.” Also, under the rules, a parale-
gal may not provide legal advice or represent a client in court. However, 
a paralegal may represent clients before state or federal administrative 
agencies if permitted by statute, court rule, or administrative rule or reg-
ulation.

In addition to general continuing education requirements, one of the 
requirements of a paralegal is to certify completion every two years of a 
minimum of four hours of legal ethics mandatory continuing education. 
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To fully understand the ethical role of a paralegal, it is �rst important to 
understand the nature of the attorney-client relationship.

Litigation in Practice

The relationship between an attorney and client is one of trust. Clients 
seek the advice of an attorney to help counsel them with a potential legal 
problem. The situation is similar to advice you might seek from a doctor, 
counselor, or clergyperson. It is easy to understand in the context of these 
other professions. The trust that is necessary to establish a good early rela-
tionship then allows you to seek the consult of the professional. The same 
is true of an attorney. As an important part of the legal team, your trust is 
the same.

While it has always been important that paralegals keep client infor-
mation con�dential, the rules governing paralegals speci�cally pro-
vide that a paralegal has a duty to maintain the con�dentiality of cli-
ent information. The communication between an attorney and client is 
privileged. This means that the attorney cannot reveal any information 
received by the client to anyone else. Thus, the privileged nature of a 
client’s communications extends to paralegals as well. Accordingly, any 
information you receive in the course of your employment from the cli-
ent or in connection with the client or the client’s business must be kept 
con�dential and not be disclosed to third parties. In addition, given the 
private nature of attorney-client communications, you must also be care-
ful to avoid discussing a client’s case in public places where eavesdrop-
pers may be present.

Other ethical considerations paralegals should keep in mind are 
 con�icts of interest and communicating with adverse parties. A lawyer 
may never represent two or more parties who have adverse interests. 
Accordingly, as a paralegal charged with fact gathering, you should be 
cognizant of situations in which a con�ict may arise. For example, your 
of�ce may be representing two defendants who, at least initially, appear 
to have no con�ict in their interests. Should a con�ict develop, however, 
the lawyer has an ethical obligation to withdraw from representing one 
or both of the clients. Accordingly, immediately notify the attorney if 
you discover any facts in your investigation of a case indicating that a 
con�ict may exist between two or more of your clients.

In addition, paralegals must avoid communicating directly with an 
adverse party who is represented by counsel. A party represented by 
counsel is entitled to be free of any direct contact with the opposing 
 party’s counsel or that counsel’s employees. Even if the adverse party 

Privileged
Rules providing 
that certain 
communications 
are inadmissible 
because the 
communications are 
deemed con�dential

Con�ict of interest
When two or 
more parties with 
adverse interests are 
represented by the 
same counsel
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contacts you directly, you must refuse to speak with the client without 
the presence of the party’s attorney. In essence, a party who is repre-
sented by counsel may not represent himself until he formally relieves 
that counsel from representation.

Finally, you are not authorized to practice law and therefore must 
never give anyone the impression that you are a lawyer. When speaking 
with a client, opposing counsel, or other parties, always identify yourself 
as a paralegal. Similarly, when writing any letter on behalf of the law 
�rm, place a notation of “Legal Assistant” or “Paralegal” directly below 
your signature to avoid any misunderstandings as to your position with 
the law �rm.3

3. Ethical Handling of Electronic Documents

Pursuant to Civil Code §1010.6 for a case �led on or after January 1, 2019, 
electronic service of documents may be authorized if the party or the 
party’s representative has consented to electronic service or the Court 
has ordered service electronically. Given that many of�ces and staff are 
starting to work remotely from home, it is important to make sure your 
handling of documents and service of documents by electronic means 
follows all proper protocols for electronic transmissions. This may also 
include insuring the platform you are using at home is approved by the 
attorney and the information technology staff at the �rm, as well as con-
�rming any appropriate data-encryption requirements.

These ethical considerations are by no means exclusive. You, of course, 
must be guided by a sense of moral integrity. If something doesn’t seem 
right to you, it probably isn’t. If you are unsure if something is ethically 
correct, check with the lawyer in charge or contact your local paralegal 
association for information.

CHAPTER SUMMARY

Civil litigation involves the resolution of disputes through the court 
system and starts with the plaintiff �ling a complaint against the defend-
ant in the trial court. In the complaint, the plaintiff will request either 
monetary or equitable relief (or both) from the court. The losing party in 
the trial court has an automatic right to appeal the decision to the next 
highest court.

3.  Pursuant to Business and Professions Code §6454, the terms “Legal Assistant” and 
“Paralegal” are synonymous.
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As a paralegal, you will take on signi�cant responsibility during all 
aspects of the litigation process from the initial fact gathering through 
trial preparation and post-trial proceedings. Throughout this entire pro-
cess it is essential that your conduct conform to the following ethical 
guidelines discussed in this chapter:

♦	Keep all client communications con�dential
♦	Avoid all con�icts of interest
♦	Do not communicate directly with an adverse party who is repre-

sented by counsel
♦	Always identify yourself as a paralegal

KEY TERMS

Af�rm

Af�rm with modi�cation

Answer

Civil litigation

Common law

Compensatory damages

Complaint

Con�ict of interest

Constitution

Court cases

Courts of Appeal

Damages

Declaratory relief

Default

Defendant

Discovery and motion stage

Equitable remedy

Injunction

Legal remedy

Litigation

Local rule

Motion

Plaintiff

Pleading

Pretrial motions

Privileged

Punitive damages

Reverse

Reverse and remand

Statutes

Summons

Trial and post-trial proceedings

Trial court

United States District Court

United States Supreme Court

REVIEW QUESTIONS

1. What is civil litigation and how does it differ from other types of 
litigation?

2. How is the California court system structured?
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3. What are the differences between equitable and legal remedies? 
Identify two types of equitable remedies.

4. Where do you �nd the sources of law applicable to litigation mat-
ters? Explain the differences between the various sources of law.

5. Once a litigation matter is appealed, what are the four types of deci-
sions that an appellate court may make? Explain each type.

6. What are the four stages of the litigation process?
7. What is the role of a paralegal in the litigation process?
8. What ethical rules must be followed by paralegals? What are the 

goals of the ethical rules?

RESEARCH QUESTIONS

1. Review the California Supreme Court website. What information is 
provided by the court? Does it identify the court locations? Does it 
provide information about case �lings?

2. Locate the state bar website for California. What information is 
provided there? Are there research sites available on the state bar 
 website?

3. There are many national paralegal associations. Determine whether 
California has its own paralegal association.

4. Familiarize yourself with the California Code of Civil Procedure 
and the California Rules of Court at www.courts.ca.gov/.
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CHAPTER 2
Informal Fact Gathering 

and Investigation

A. Introduction
B. Structuring Fact Investigations
C. Client Interviews
D. Exhibits Acquisition
E. Witness Interviews
F. Expert Reviews
G. Computerized Fact Gathering
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CHAPTER OBJECTIVES

This chapter introduces you to several important aspects of the pre-
liminary gathering and investigation of facts to support your client’s 
position. You will learn:

♦	How to structure a factual investigation
♦	Where to obtain the necessary facts to prove your client’s position
♦	How to interview clients
♦	When and how to gather documents that may be used as evidence
♦	Where to locate witnesses
♦	How to use the Internet to gather facts

A. INTRODUCTION

Successful litigation starts with the proper gathering of information. 
Litigation outcomes are usually decided not by legal interpretations 
but according to which party’s version of disputed events the fact-
�nder — that is, the judge or the jury — accepts as true. Hence, much time 
is spent identifying and acquiring evidence that supports your party’s 
contentions and that refutes the other side’s contentions. The party who 
is more successful in doing this will have a better chance of convincing 
the fact�nder that its version of the facts is what “really happened.”

Your role as a paralegal is to assist the lawyer in identifying and gath-
ering the evidence. Many times the paralegal is responsible for this initial 
fact gathering, a responsibility that is critical to the lawyer’s determina-
tion of whether to proceed with the case and how to properly advise the 
client. If the lawyer decides to proceed, these initial facts are necessary to 
draft the complaint and make the required factual allegations.

This chapter provides a step-by-step approach for you to use when 
you are asked to gather the initial facts of a case. Each step will assist you 
in developing a complete and accurate account of the facts.

B. STRUCTURING FACT INVESTIGATIONS

Facts are the collective pieces of information explaining your client’s ver-
sion of what happened. For example, facts may consist of what people 
said, did, or heard regarding the particular incident. There are two ways 
of “getting the facts.” You can obtain facts informally before �ling suit 
and you can get them through formal discovery (as discussed in Chap-
ter 13) after suit is �led. A common mistake inexperienced  paralegals 
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make is using the investigation, such as an initial client interview and 
the reviewing of an accident report, just to provide the lawyer with 
enough facts to decide whether to take the case, and using formal dis-
covery methods as the principal fact-gathering method. This is a serious 
mistake. Consider the following advantages of informal discovery:

♦	First, information is power, and the party that has a better grasp of 
the favorable and unfavorable facts is in a stronger position to accu-
rately evaluate the case.

♦	Second, information obtained early on, particularly from witnesses, 
is more likely to be accurate and complete.

♦	Third, information sought before the action is formalized is more 
likely to be obtained, since a lawsuit often makes people cautious or 
uncooperative.

♦	Fourth, information obtained before suit has been �led is less expen-
sive to acquire. Formal discovery is the most expensive way to get 
information.

♦	Fifth, CCP §128.7(b) provides that by presenting to the court any 
pleading or similar paper, the attorney is certifying that, after 
“inquiry reasonable under the circumstances,” the document is not 
being presented for an improper or frivolous purpose, and that the 
plaintiff’s allegations or the defendant’s denials are backed by evi-
dentiary support.

♦	Finally, you can get information informally without the opposing 
parties participating, or even being aware that you are conducting 
an investigation.

For all these reasons, then, you should use informal discovery as much 
as possible.

If your �rm represents the defendant, you may also be involved in 
informal fact gathering and investigation before a complaint is �led. 
Many times the defendant is aware of a potential lawsuit as a result of 
oral or written communication received from the plaintiff or because of 
direct involvement in an accident or other incident. In these situations, 
it is likely the potential defendant will consult with an attorney prior to 
receiving the summons and complaint. Your fact gathering and inves-
tigation will be similar regardless of which party your �rm represents.

1. What facts do I need to get?

Your job as a litigation paralegal is to obtain enough admissible evidence 
to prove your client’s claims and to disprove the other side’s claims. If 
you are representing the plaintiff, enough facts must be gathered to state 
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in the complaint a cause of action, sometimes called a claim for relief. A 
cause of action is a theory of recovery that entitles the plaintiff to recover 
against the defendant. If you represent the defendant, you will want to 
gather facts to support an af�rmative defense. An af�rmative defense 
is a defense pled by the defendant in the answer that, if proven, denies 
recovery to the plaintiff.

Identify in advance, with the assistance of the lawyer in charge, what 
you must prove or disprove. This is determined by the substantive law 
underlying the claims, relief, and defenses in the case. However, how 
do you research that law if you do not yet know what the pleadings will 
allege? What do you research �rst, the facts or the law?

There is no easy answer here. In litigation, the facts and law are inter-
twined. The investigation of one affects the investigation of the other. 
You will usually go back and forth periodically as the theory of the case 
develops.

Cause of action 
Theory of recovery 
that entitles 
the plaintiff to 
recover against the 
defendant

Example

You have been asked to assist with what appears to be a routine per-
sonal injury case, involving an automobile accident between your client, 
George Andrews, and another driver, Mildred Jones. You conduct the 
initial interview with George, who appears to have a simple negligence 
case against the other driver — Ms. Jones clearly ran a stop sign. You do 
preliminary research on the negligence claim to see if the damages are 
suf�cient to recommend litigation to the lawyer. You then continue your 
fact investigation and discover that Ms. Jones is uninsured. Since George 
may not be able to collect damages from an uninsured driver, you start 
wondering if there may be a claim against the municipality for not main-
taining intersection markings and safe road conditions. Of course, you 
need to research the law here. If there is a legal theory supporting such 
a claim, you then need to go back and see if there are facts that sup-
port that theory. Back and forth you go between getting the facts and 
researching the law until you have identi�ed those legal theories that 
have factual support.

2. How do I structure my fact investigation?

a. Use of a litigation chart

The easiest way to structure your investigation is to use a system of 
organizing the law and facts based on what the attorney will need to 
prove if the case goes to trial. In short, this is a good time to start a  


