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PREFACE

In the beginning there was the textbook. It consisted of explanatory 
text. Students studied contracts largely on their own using treatises such 
as those by Blackstone and Kent or summaries of these treatises writ-
ten by learned practitioners. Next came the casebook. It consisted of 
cases. Casebooks were developed for teaching contracts in the university 
classroom setting using the “case method.” Then came the multivolume 
modern specialized treatises, the Restatements, the Realist Revolution, 
the Uniform Commercial Code, and, most recently, an explosion of legal 
scholarship with an increasing emphasis on legal theory.

As contracts casebook authors struggled to cope with each of these 
developments, contracts casebooks were transformed into an amalgam 
of highly edited cases and “squibs,” fragments of law review articles, 
excerpts from the Uniform Commercial Code and the Restatement — and, 
of course, the ubiquitous “note material.” The idea was to integrate the 
diverse sources of contract law in a single tightly edited volume. However, 
this evolution from casebook to integrated snippets of material has 
resulted in several undesirable consequences.

First, contracts teaching materials are now predigested. Practicing 
lawyers and legal scholars must scan whole cases, whole articles, and 
whole statutes to glean the information relevant to their problem. 
Unfortunately, to get everything into a single volume, cases, articles, and 
other materials are so heavily edited that students are not required to sift 
through the materials themselves. The scanning has already been done 
for them by the casebook author. Rather than gleaning the message of 
a case or an article, the challenge posed to students and professors by 
today’s casebooks is to decipher the casebook author’s message hidden 
in the structure of the materials.

Further, because highly edited casebooks inevitably take on a heavy 
dose of their authors’ views of contracts, novice professors are forced 
either to learn and accept the author’s viewpoint or to swim heroically 
against the tide. Experienced professors with independent minds are less 
likely to engage in �ghting the casebook and are more likely to sup-
plement it with their own materials, perhaps eventually abandoning the 
casebook altogether. While it is inevitable that the author’s views will be 
re�ected in any casebook, the more heavily edited and integrated a case-
book is, the more dif�cult it becomes for teachers to project to students 
their own views of contract.

Finally, to make room for more cases about complex commercial 
transactions, contracts casebooks have increasingly abandoned the clas-
sic cases that contracts professors still debate to this day. Complicated 
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commercial fact patterns make contracts seem remote from the life expe-
rience of average �rst-year law students, who are required to take the 
course but may or may not be interested in pursuing careers practicing 
commercial law. As a result, contracts professors are at a competitive 
disadvantage with their colleagues who teach seemingly more engaging 
�rst-year subjects such as criminal law or torts.

This book charts a different course. It contains far fewer cases that 
are more lightly edited than has become the norm. In addition to com-
mercial transactions, we have favored a mix of classic and very recent 
cases involving provocative controversies,1 memorable fact patterns,2 and 
public �gures.3 These are cases that lend themselves to discussing both 
basic contract doctrine and the broad philosophical, economic, and polit-
ical implications of adhering to these legal rules and principles.

In place of vexatious note material, students will �nd “Study Guides” 
before most cases and, after each topic, “Reference” citations to the most 
popular and respected contract treatises.4 In this way, students receive 
useful questions and suggestions before they read a case and ready access 
to more comprehensive and authoritative explanations of the material 
than is possible in a casebook. Each section also includes relevant provi-
sions of the Uniform Commercial Code and the Restatement (Second) of 
Contracts.

We believe it is safe to say that this casebook contains a larger portion 
of the scholarship providing context on the famous contracts cases than 
any other. These “relational background” materials will enrich the stu-
dents’ understanding of the cases and will stimulate a deeper classroom 
discussion than will cases or statutes alone. Students actually enjoy them! 
They also illustrate that opinions of appellate courts are often surpris-
ingly incomplete and that one’s sympathies for the parties may shift upon 
learning more about the facts. In addition, historical, comparative, ethical, 
economic, statutory, procedural, empirical, commercial, and theoretical 
“background materials” were selected and edited to engage students with 
the subject of contracts and spark debate, but also to be accessible. They 
can be assigned as required or optional reading, or they may be skipped 
altogether without detracting from doctrinal coverage, thereby greatly 
shortening the book.

This seventh edition makes a few changes. We have shortened the 
section dealing with the statute of frauds and omitted the materials deal-
ing with reformation under the parole evidence rule. We have added 

1. For example, surrogacy agreements, failed vasectomies, involuntary servitude, 
palimony claims, sexual harassment, reporters’ promises of con�dentiality, and children’s 
rights.

2. For example, Chevy Corvettes, Carbolic Smokeballs, custom stereos, oil embar-
goes, cancelled coronations, football players, opera singers, college catalogues, employ-
ment manuals, computer software, and pregnant cows.

3. For example, Shirley Maclaine, Robert Reed, Brooke Shields, Jack Dempsey, Lee 
Marvin, Lillian Russell, and Elvis.

4. References are provided to Randy E. Barnett, The Oxford Introduction to U.S. 
Law: Contracts (2010), E. Allan Farnsworth, Contracts (4th ed. 2004), John D. Calamari 
& Joseph M. Perillo, Contracts (6th ed. 2009), and John E. Murray, Murray on Contracts  
(5th ed. 2011).
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additional material on restitution and included cases dealing with cryp-
tocurrencies and smart contracts, public policy exceptions during a pan-
demic, and emotional support animals. Here is a brief summary of what’s 
been taken out and what’s been added: 

• In Chapter 3, we have added Attorney General v. Blake, Snepp v. 
United States (squib), Al-Ibrahim v. Edde, and Pelletier v. Johnson.

• In Chapter 4, we have deleted Register.com, Inc. v. Verio, Inc. and 
materials from the Uniform Computer Information Transactions 
Act and Uniform Electronic Transactions Act.

• In Chapter 6, we have added Carter Baron Drilling v. Badger Oil 
Corp. and C.R. Klewin Inc. v. Flagship Properties, Inc.  We deleted 
The Travelers Insurance Co. v. Bailey, Restatement (Second) of 
Contracts §155, Cloud Corp. v. Hasbro, Inc., and materials from 
on the “E-SIGN” Act, Uniform Electronic Transactions Act, and the 
Uniform Computer Information Transactions Act.

• In Chapter 14, we have added Cohen v. Clark.
• In Chapter 16, we have added Hanford v, Connecticut Fair Ass’n, 

Inc. and deleted Meyer v. Hawkinson.
• In Chapter 17, we have added B2C2 Ltd v. Quoine Ltd Pte and 

materials form the UK Jurisdiction Taskforce, Legal statement on 
cryptoassets and smart contracts.

For those professors who wish to teach contract theory by means of 
excerpts from legal scholarship, the anthology Perspectives on Contract 
Law5 continues to mesh harmoniously with the organization of this case-
book. In contrast to the complex and sometimes idiosyncratic organi-
zation of some other casebooks, a great effort was made to adhere to 
a comprehensible organization re�ecting the cause of action for breach 
of contract: Enforcement, Mutual Assent, Enforceability, Performance and 
Breach, and Defenses. While starting with enforcement or remedies is 
sometimes controversial (and we explain this choice in the introduction 
to Chapter 2), the modular construction of the casebook permits profes-
sors easily to reorder these topics as they see �t.

Randy E. Barnett & Nathan B. Oman
November 2020

5. Randy E. Barnett & Nathan B. Oman, Perspectives on Contract Law (5th ed. 2018).
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INTRODUCTION TO  

CONTRACT LAW

A. STUDYING CONTRACT LAW

This book is organized around the cause of action for breach of contract. 
When one party to a lawsuit alleges that another person has breached a 
contract, certain legal consequences follow. What are these consequences? 
What must a party to a lawsuit establish to justify the use of legal coercion 
against another person? What responses are available to the other person 
to avoid the imposition of legal sanctions? The law of contract provides 
answers to these questions, and we shall examine each of these questions 
in turn. While this is by no means the only way to approach the study 
of contracts, it does provide a framework or structure within which to 
organize, in a coherent fashion, a great diversity of doctrines and theories.

1. The Structure of This Book

In Part I, we examine the remedies for breach of contract. Although 
a contract is created before remedies for its breach become an issue, the 
initial study of remedies will prove useful to understanding the elements 
of contract and breach. As explained in the introduction to Chapter 2, the 
different remedies being sought in the cases we shall read in Parts II, III, 
and IV reveal subtle differences in the underlying theories of obligation. 
Were the study of remedies left to the end, we would be unable to appre-
ciate these differences. This should really come as no surprise. Judges are 
well aware that their decisions will be enforced and that enforcement will 
have serious consequences for both parties to the lawsuit. They are mind-
ful of these consequences when deciding what must be shown to establish 
a breach of contract. In other words, were it not for the coercive remedies 
that result from a finding of breach of contract, the elements of contract 
formation and performance might well be very different than they are. For 
this reason, we begin our study of contract law by examining some public 
policy limitations that have been placed on the use of legal coercion to 
enforce contracts (Chapter 1) and then turn to the different types of reme-
dies that may be imposed on the party in breach (Chapters 2 and 3).

In Parts II, III, and IV, we will study the three principal elements 
of an action for breach of contract: mutual assent, enforceability, and 
breach. Part II covers the element of mutual assent. How mutual assent 
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is normally reached is discussed in Chapter 4. Assessing the meaning of 
the parties’ assent is the subject of Chapter 5. Chapter 6 concerns the spe-
cial problems that surround written manifestations of assent. Finally, in 
Chapter 7, we examine complications for “mutual” assent that arise when 
more than two parties are involved in the making or are affected by the 
enforcement of a contract.

Part III covers the element of enforceability. Not all manifestations of 
mutual assent will be enforced. In Chapter 8, we examine various theo-
ries that have been offered to distinguish those commitments that will be 
enforced from those that will not and we attempt to apply these theories to 
a controversial case. We then turn our attention to the three categories of 
doctrine that have been used by courts to answer the question of enforcea-
bility. In Chapter 9, we examine the doctrine of consideration. In Chapter 10,  
we consider the even older body of law that would enforce those mani-
festations of assent that are accompanied by some evidence of intention 
to be legally bound. In Chapter 11, we discuss the doctrine of promissory 
estoppel that has arisen as an alternative to the doctrine of consideration.

Parts II and III concern the elements of a valid contract. A cause of 
action for breach of contract requires that the party seeking relief establish 
an additional element: that the other party has failed to meet its obligation 
of performance and is therefore in breach. In Part IV, we approach the 
issue of performance and breach from two directions. Chapter 12 con-
cerns the requirement of “good faith” performance and the ways that the 
requirement of performance can be expanded, limited, or modified by the 
parties’ consent. In Chapter 13, we examine how lawyers use conditions 
to define when non-performance is justified and, therefore, not a breach. 
Then, in Chapter 14, we study the types of breaches that justify not merely 
money damages, but the unilateral cancellation of the contract by the vic-
tim of the breach, as well as another variation on the expectation interest.

The prima facie case of breach of contract comprises the elements of 
mutual assent, enforceability, and breach, discussed in Parts II, III, and IV. 
If a court knew nothing more about a particular transaction than that a 
breach of contract had occurred, it would be justified in awarding a rem-
edy against the party in breach. But the party in breach may bring further 
facts and circumstances to the attention of the court that are deemed to 
be sufficient to rebut the normal legal consequences of the prima facie 
case of breach of contract. Alternatively, prior to any breach a party to 
a contract that satisfies the elements of mutual assent and enforceability 
may affirmatively assert a defense to avoid its enforcement. Defenses to 
contractual obligation are the subject of Part V.

In Chapter 15, we study the defenses of incompetence and infancy, 
which are based on the capacity of the party, against whom enforcement 
is sought, to assent to a contract. These defenses are often used affirma-
tively to bar enforcement of a contract before any breach has occurred. 
Chapter 16 concerns situations in which a party’s assent is obtained by 
improper means, such as by fraud, duress, or undue influence. Finally, 
in Chapter 17, we conclude our study of contract law by considering the 
defenses of mistake, impracticability, and frustration, which are based 
on the failure of an assumption that was basic to the contract, as well as 
attempts by parties to allocate the risks of changed circumstances.
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2. The Three Dimensions of Law

The first year of law school can be at once exhilarating and frustrat-
ing. Some days everything makes perfect sense. On others, the process 
seems to threaten one’s very soul. One of the sources of this feeling of dis-
location is that legal analysis takes place on three distinct levels. Students 
are therefore forced to think in fundamentally different ways, sometimes 
simultaneously. One of the antidotes to frustration is to make explicit 
these “three dimensions of law.”

All law is three-dimensional. The three levels on which the law of 
any subject simultaneously exists are doctrine, facts, and theory. The 
dimension of doctrine consists of the rules and principles of law by which 
judges justify their decisions. This is what the general public thinks of 
as “the law” and is probably the only dimension of law many of you 
expected to study in law school. In this casebook, we shall learn the rules 
and principles primarily by reading the “classic” cases that have become 
famous for establishing them, the Restatement (Second) of the Law of 
Contract (published by the American Law Institute), and the Uniform 
Commercial Code.1 In addition, we shall study some recent and contro-
versial cases in which these traditional principles have either been reaf-
firmed or modified. For students desiring additional information about 
the rules and principles covered in the text, page references to the three 
most popular treatises or hornbooks are provided, along with references 
to an overview of contract law that I have authored. Be sure to check with 
your professor to see which of these books, if any, he or she prefers you 
to use as references.

The dimension of facts is the actual application of doctrine by courts 
and its effects on contracting parties and the public at large. While it is 
difficult to study legal practice in the classroom, we will gain important 
insight into practice by studying the many different fact situations con-
tained in the appellate cases in this casebook. In addition, the factual 
backgrounds of many of the classic cases have been examined in rich 
detail by legal historians. To provide a broader context as well as to high-
light the inherent limitations of appellate court opinions, liberal excerpts 
from these writings are included. Such excerpts designated as “Relational 
Background” provide additional information about the relationship 
between the parties, their particular transaction, and the subsequent liti-
gation. You will learn that the reported cases often omit tantalizing facts 
that may affect your sympathies for the parties. “Historical Background” 
material places the case it follows in a wider historical context. In some 
of these cases, we shall also critically examine the lawyer’s conduct in 
light of the rules of professional conduct that govern the ethics of legal 
practice. In the final analysis, however, practice cannot be taught. It must 
be experienced. This is an important function of “clinical” legal education.

The dimension of theory consists of the rationales or reasons for 
legal doctrine. The principal source of theory is the “common sense” of 
lawyers and judges, but often these intuitions are implicitly or explicitly 
informed by other disciplines such as history, economics, or philosophy. 

1. See E. Allan Farnsworth, Contract §§1.8-1.9 (4th ed. 2004).
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The number of possible rules we might apply to cases is virtually infinite. 
Legal theory tells us why we have chosen the ones we have. In cases 
where there are no existing rules, legal theory tells us what the new rule 
should be. In cases where the rules conflict, legal theory tells us which 
rule should prevail. In sum, an intuitive grasp of the theories that underlie 
legal doctrine helps practicing lawyers to predict how courts will behave 
in the absence of doctrine or in the face of conflicting doctrines. For 
this reason, in addition to inquiring about the rules and principles to be 
found in the cases, statutes, and Restatement sections in this book, your 
professor may ask about the underlying rationale or theory that accounts 
for these doctrines. And many professors who stress legal theory will sup-
plement this casebook by assigning readings from books and law review 
articles — both classic and recent.

3.  The Restatement and the Uniform 
Commercial Code

Some cases like Hadley v. Baxendale (Chapter 2) are famous for the 
rules they originated, and lawyers consult appellate court decisions to 
determine the law in their jurisdictions. But cases are more often studied in 
law school because of their facts — the more colorful and memorable the 
better. It is next to impossible to understand rules of law without know-
ing the sorts of factual problems the rules are designed to address. This 
is why we do not simply study a list of “black letter” rules. At some point, 
however, facts are not enough. As noted above, this casebook stresses two 
sources of law in addition to judicial decisions: the Restatement (Second) 
of Contracts and the Uniform Commercial Code.

The Restatement is the product of the American Law Institute (ALI), 
a private nonprofit select group of practicing lawyers, judges, and law 
professors. One of the institute’s principal projects is the production of 
“restatements of the law” of numerous subjects. Their stated purpose is to 
“address uncertainty in the law through a restatement of basic legal sub-
jects that would tell judges and lawyers what the law was.” Although these 
Restatements are supposed to be summaries of existing law, by systema-
tizing their subjects, they inevitably reshape the law being summarized. 
Sometimes the Restatement also tries its hand at consciously reforming 
the law in response to complaints by legal scholars or practitioners or 
both. Supreme Court Justice Benjamin Cardozo explained the importance 
of the Restatements as follows:

When, finally, it goes out under the name and with the sanction of the 
Institute, after all this testing and retesting, it will be something less than 
a code and something more than a treatise. It will be invested with unique 
authority, not to command, but to persuade. It will embody a composite 
thought and speak a composite voice. Universities and bench and bar will 
have had a part in its creation. I have great faith in the power of such a 
restatement to unify our law.2

2. Benjamin N. Cardozo, The Growth of the Law 9 (1924).
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Each Restatement has a reporter or reporters who are the focal point 
for organizing the massive task of drafting proposals, eliciting feedback, 
and trying to accommodate criticisms. The reporters also draft the com-
ments, illustrations, and reporters’ notes that follow each black letter rule. 
Here is how the ALI describes the drafting process:

The project’s Reporter initially prepares a Preliminary Draft of one or more 
substantial segments of the project for review by the Advisers. Preliminary 
Drafts are normally also reviewed by the Members Consultative Group for 
the project.

When the Director determines that the subject matter of a Preliminary 
Draft is ready for consideration by the Council, the Reporter prepares a 
Council Draft, which incorporates revisions made in light of the previous 
review by the Advisers and Members Consultative Group. Upon completion 
of its review, the Council may decide that all or part of the draft should be 
revised and resubmitted. Most often it will conclude that all or part, subject 
to revisions agreed to, should be submitted to the ALI membership at an 
Annual Meeting.

A Tentative Draft, incorporating any revisions directed or agreed to 
by the Council, is submitted to the Annual Meeting for action by the mem-
bership. It is distributed in advance to the membership as a whole, which 
is invited to submit written comments and suggestions, and it is also made 
available to the entire legal community. At the close of the discussion, the 
Tentative Draft, subject to any changes resulting from the Annual Meeting, 
may be approved in whole or part or remanded in whole or part to the 
Reporter for further revision and eventual resubmission to the membership.

The Council may conclude that a draft is not yet ready for action 
by the membership but would nevertheless benefit from discussion at the 
Annual Meeting. It may therefore direct that the draft, as revised following 
the Council Meeting, be submitted to the membership for discussion only. 
Such a draft is denominated a Discussion Draft.

The drafting cycle continues until each segment of the project has 
been accorded final approval by both the Council and the membership. 
When extensive changes are required, the Reporter may be asked to pre-
pare a Proposed Final Draft of the entire work, or appropriate portions 
thereof, for review by the Council and membership. Review of such a draft 
is not de novo, and it will ordinarily be limited to consideration of whether 
the changes previously decided upon have been accurately and adequately 
carried out. Upon final approval of the project, the Reporter, subject to over-
sight by the Director, prepares the Institute’s official text for publication.

The first Restatement of Contracts was published in 1932. Its reporter 
was the famous Harvard contracts professor Samuel Williston. The Restate-
ment (Second) of Contracts was commenced in 1962 and completed in 
1979; it carries a 1981 publication date. Its original reporter was Harvard 
law professor Robert Braucher (1916-1982). When Professor Braucher 
was appointed to a seat on the Supreme Judicial Court of Massachusetts 
in 1971, Columbia law professor E. Allan Farnsworth (1928-2005) became 
the reporter. In this casebook, we will sometimes compare sections from 
the first and second Restatements to determine the significance of revi-
sions. For example, in Chapter 11, we contrast the two versions of §90 that 
define the doctrine of promissory estoppel to see how the theory of that 
doctrine evolved between the first and second Restatements.
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The other principal source of legal doctrine we will study is the Uniform 
Commercial Code (UCC). A product of the nineteenth-century movement 
to harmonize and make uniform the laws of the 50 states, the UCC is a 
joint product of the ALI and the National Conference of Commissioners on 
Uniform State Laws (NCCUSL). The conference describes itself as providing

states with non-partisan, well-conceived and well-drafted legislation that 
brings clarity and stability to critical areas of the law. NCCUSL’s work sup-
ports the federal system and facilitates the movement of individuals and the 
business of organizations with rules that are consistent from state to state.

Uniform Law Commissioners must be lawyers, qualified to practice 
law. They are lawyer-legislators, attorneys in private practice, state and fed-
eral judges, law professors, and legislative staff attorneys, who have been 
appointed by state governments as well as the District of Columbia, Puerto 
Rico and the U.S. Virgin Islands to research, draft and promote enactment 
of uniform state laws in areas where uniformity is desirable and practical.

The conference has drafted more than 200 uniform laws on numer-
ous subjects and in various fields of law, setting patterns for uniformity 
across the nation. Uniform acts include the Uniform Probate Code, the 
Uniform Child Custody Jurisdiction Act, the Uniform Partnership Act, the 
Uniform Anatomical Gift Act, the Uniform Limited Partnership Act, and 
the Uniform Interstate Family Support Act. NCCUSL describes its drafting 
process as follows:

Each uniform act is years in the making. The process starts with the Scope 
and Program Committee, which initiates the agenda of the Conference. It 
investigates each proposed act, and then reports to the Executive Committee 
whether a subject is one in which it is desirable and feasible to draft a 
uniform law. If the Executive Committee approves a recommendation, a 
drafting committee of commissioners is appointed. Drafting committees 
meet throughout the year. Tentative drafts are not submitted to the entire 
Conference until they have received extensive committee consideration.

Draft acts are then submitted for initial debate of the entire Conference 
at an annual meeting. Each act must be considered section by section, at no 
less than two annual meetings by all commissioners sitting as a Committee 
of the Whole. With hundreds of trained eyes probing every concept and 
word, it is a rare draft that leaves an annual meeting in the same form it 
was initially presented.

Once the Committee of the Whole approves an act, its final test is a 
vote by states — one vote per state. A majority of the states present, and no 
less than 20 states, must approve an act before it can be officially adopted 
as a Uniform or Model Act.

At that point, a Uniform or Model Act is officially promulgated for 
consideration by the states. Legislatures are urged to adopt Uniform Acts 
exactly as written, to “promote uniformity in the law among the states.” 
Model Acts are designed to serve as guideline legislation, which states can 
borrow from or adapt to suit their individual needs and conditions.

When drafting is completed on an act, a commissioner’s work has 
only begun. They advocate the adoption of uniform and model acts in their 
home jurisdictions. Normal resistance to anything “new” makes this the 
hardest part of a commissioner’s job. But the result can be workable mod-
ern state law that helps keep the federal system alive.
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In 1940, the conference decided to address the issue of commercial 
relations. In 1942, Karl Llewellyn (1893-1962) of Columbia was named 
the principal drafter of the UCC. His assistant on the project was Soia 
Mentschikoff (1915-1984), who joined the faculty of the Harvard Law 
School in 1947 as its first female professor. In 1949, she was named asso-
ciate chief reporter. The two were married in 1947 and, in 1951, both 
joined the faculty of the University of Chicago School of Law.

It took 10 years to draft the UCC and another 14 years to see it 
adopted by the legislatures of every state except Louisiana, which still 
uses a version of the Napoleonic Code. Article 2 of the UCC concerns the 
sale of goods. Students must know that if a contractual transaction is not 
a sale or does not involve goods, it is not covered by Article 2 of the UCC. 
So a sale of land or an employment services contract is still regulated by 
the common law of each state, not by the UCC. The case of J.O. Hooker & 
Sons v. Roberts Cabinet Co. (Chapter 2) discusses how to categorize con-
tracts dealing with both goods and services. One reason for the revision 
of the Restatement was to incorporate the various reforms adopted in the 
UCC to harmonize both documents. Still, the Restatement (Second) is of 
greatest importance with the many contracts that do not involve the sale 
of goods and are not governed by the UCC.

In 2003, the ALI and NCCUSL completed work on proposed revisions 
of Article 2. After a highly contentious meeting of the Committee of the 
Whole in Denver, Colorado, the proposal was withdrawn due to strong 
opposition. And speaking of unsuccessful proposals by NCCUSL, in Chapter 
10 we will study the Uniform Written Obligations Act that was drafted in 
1925 with the assistance of Samuel Williston but was adopted by the leg-
islatures of just two states. It remains, however, the law in Pennsylvania.

Students are always curious about the authoritative weight of these 
sources of law. A judicial decision is binding only within its relevant juris-
diction, though it may be persuasive in the courts of other jurisdictions, 
especially when considering a matter for the first time. The Uniform 
Commercial Code is a statute adopted by the legislatures of 49 states and is 
binding on courts; it supersedes any common law rules that are inconsist-
ent with its provisions. By contrast, the Restatement is good “authority” in 
the literal sense: It is widely respected because of how it was drafted and 
the learned “authorities” who drafted it. For this reason, courts often adopt 
its provisions as the law. When a state appellate court is deciding what 
doctrine to adopt, following the Restatement is likely to be considered a 
safe option. Note, however, that courts have sometimes adopted provisions 
of the first Restatement as the law in their jurisdictions, and then have not 
since revisited the issue after the second Restatement was published.

4. How to Brief Cases for This Class

Because your ability to appreciate the classroom discussion of cases 
depends so heavily on your knowledge of the facts and the legal analysis 
of the court, many students find it useful to “brief” the cases on a separate 
sheet of paper. Some professors — myself included — even require their 
students to do so, especially during the first semester of law school. Cases 
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appearing in this material are either principal cases or are provided as 
background. Background cases are short excerpts and may not provide 
all the procedural and historical facts. They usually elaborate on or devi-
ate from the principal cases they follow. They should be carefully studied 
(not skimmed), but your notes, or brief, of the case may be limited to 
the holding (if one is provided) and your analysis of how this material 
compares with the preceding principal cases. Principal cases are listed in 
italics in the table of contents and table of cases. Either all or a substantial 
portion of the case is reproduced in this casebook and is set apart from 
the rest of the text. They should be thoroughly briefed. This will greatly 
assist you in understanding the case, appreciating class discussion, and 
participating in class. Throughout this book, Study Guide questions are 
provided to guide and stimulate you while reading and briefing the cases. 
They are not intended to be comprehensive, and your professor may well 
choose to stress other issues.

There is no one right way to brief cases and eventually you will 
develop your own style, but you could do worse than to begin with this 
format:

a. Identify the PARTIES.
•	Who is suing whom? Determine who is the plaintiff/defendant, 

appellant/appellee, petitioner/respondent, etc.
b. Figure out the PROCEDURAL FACTS of the case.

•	What is the history of the lawsuit itself? For example, is this 
an appeal from the trial court to an appellate court? Was there 
a “finding of fact” in the lower court? By a judge or jury? The 
procedural context may govern which issues are to be argued. 

c. Summarize the HISTORICAL FACTS that led to a lawsuit.
•	What happened between the parties that led someone to file 

a lawsuit?
d. What FORM OF RELIEF is being sought by the plaintiff/appellant?

•	 For example, damages? Specific performance? Injunction?
e. Identify the ARGUMENTS of the parties.

•	What legal reason is the plaintiff/appellant/petitioner offering 
to justify the granting of relief? What arguments are made by the 
defendant/appellee/respondent against the granting of relief?

f. The OUTCOME of the case.
•	Who won? What, if any, relief was ordered by the court?

g. The REASONING of the court.
•	What reasons did the court offer for granting or denying relief? 

Did it summarize these reasons as a basic principle, or holding?
h. YOUR ANALYSIS.

•	Do you agree with the outcome of the case (who won)? How 
would you have decided the case?

•	Do you agree with the reasoning of the court? Can you give 
any other rationales for the outcome?

•	How does this case relate to other cases and materials you 
have read?

•	Both before and during the lawsuit, why have the parties 
behaved in the ways that they have?
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Following many of the cases are various types of background mate-
rials that expand on the doctrinal material. These include relational, his-
torical, comparative, ethical, economics, statutory, procedural, empirical, 
commercial, and theoretical background sections selected for their inher-
ent interest to students and to enrich classroom discussion. Different pro-
fessors will choose to emphasize different background materials, and few 
will discuss them all in class. Still, even if not assigned by your professor, 
you may find these additional readings to be interesting background to 
the assigned material. That is why they were included.

B. THE NATURE AND HISTORY OF CONTRACT

The cases and materials in Sections B and C are intended to give you a 
“first look” at the basic issues of contract law. They raise fundamental 
questions about the enforcement of private agreements. These questions 
will not all be answered here, but will remain with us for the entire course.

STUDY GUIDE: When reading the following case be sure to identify the 
court’s response to each of the defendant’s objections to the complaint. 
Although the elements or requirements of a contract will be covered in 
detail in Parts II and III, this case requires you to consider some prelim-
inary questions about the nature and history of contract. For example, 
what does assumpsit mean? What is the difference between this cause of 
action and one in negligence? Why do you suppose that Pennsylvania 
(and many other states) refuses to imply a “warranty of cure” from the 
words and conduct of a physician? Notice also how the court here used 
precedent to justify its decision. In refusing to award damages here, did 
it adhere to the standards provided by Mamlin v. Genoe? After reading 
this case, consider why Pennsylvania might have passed a statute in 1975 
that reads: “In the absence of a special contract in writing, a health care 
provider is neither a warrantor nor a gurantor of a cure.”

SHAHEEN v. KNIGHT
Court of Common Pleas of Lycoming County, Pennsylvania,  

11 Pa. D. & C.2d 41 (1957)

WILLIAMS, P.J.*
Plaintiff, Robert M. Shaheen, is suing defendant physician because 

of an operation. He alleges defendant contracted to make him ster-
ile. According to the complaint, the operation occurred on September 
16, 1954, and a “blessed event” occurred on February 11, 1956, when 

* Charles Scott Williams (1904-1966) was educated at Dickinson College (A.B., LL.B.) 
and served as President Judge on the Court of Common Pleas of Pennsylvania for two terms 
(1944-1954, 1954-1963). Prior to joining the bench, Williams served as U.S. Commissioner 
(1932-1936) and District Attorney (1936-1944) of Williamsport, Pennsylvania. — [This judi-
cial biography was written by Kristin Taylor, hereinafter “K.T.”]
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plaintiff’s wife, Doris, was delivered of a fifth child as a result of marital 
relations continued after the operation.

Plaintiff in his complaint does not allege any negligence by defend-
ant. The suit is based on contract.

Plaintiff does not claim that the operation was necessary because of 
his wife’s health. He claims that in order to support his family in comfort 
and educate it, it is necessary to limit the size of his family, and that he 
would be emotionally unable to limit his family’s size by reason or will 
power alone, or by abstention.

Plaintiff claims damages as follows: “That the Plaintiff, as a result, 
despite his love and affection for his fifth (5th) child, as he would have 
for any other child, now has the additional expenses of supporting, edu-
cating and maintaining said child, and that such expense will continue 
until the maturity of said child, none of which expense would have been 
incurred, had the Defendant, Dr. John E. Knight, fulfilled the contract and 
undertaking entered into by him, or fulfilled the representations made by 
him.”

Defendant has filed preliminary objections to the complaint, alleging:

 1.  An alleged contract to sterilize a man whose wife may have a 
child without any hazard to her life is void as against public pol-
icy and public morals.

 2.  Under Pennsylvania law there is no [implied] “warranty of cure” 
by a physician.

 3.  That the complaint charges no lack of skill, malpractice, or neg-
ligence in any respect in the performance of the operation, a 
vasectomy, but merely seeks to recover upon the ground that 
the operation did not achieve the purpose sought and the results 
allegedly promised.

 4.  That while the complaint is said to be in assumpsit, it appears to 
be grounded on deceit, that is that the defendant made a state-
ment, misrepresenting material facts, known to be false or made 
in ignorance or reckless disregard of its truth, with an intent to 
induce the plaintiff to act in reliance thereon, and the plaintiff, 
believing it to be true, did act thereon to his damage. If this be 
true the plaintiff has made no allegation of fraudulent intent on 
defendant’s part, or any of the elements of deceit.

 5.  The duty of a physician or surgeon to bring skill and care to 
the amelioration of the condition of his patient does not arise 
from contract but has its foundation in public considerations 
which are inseparable from the nature and exercise of his call-
ing; it is predicated by the law on the relation which exists 
between physician and patient, which is the result of a consen-
sual transaction.

 6.  That the plaintiff has suffered no damage but “has been blessed 
with the fatherhood of another child.”

We are of the opinion that a contract to sterilize a man is not void as 
against public policy and public morals. It was so held in Christensen v. 
Thornby, 192 Minn. 123, 255 N.W. 620. Also see 93 A.L.R. 570. It is argued, 
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however, that in the Christensen case the operation was for a man whose 
wife could not have a child without hazard to her life, whereas in the 
instant case claimant has contracted for sterilization because he cannot 
afford children.

It is only when a given policy is so obviously for or against the pub-
lic health, safety, morals or welfare that there is a virtual unanimity of 
opinion in regard to it, that a court may constitute itself the voice of the 
community in declaring such policy void: Mamlin v. Genoe, 340 Pa. 320. 
It has been said: “There must be a positive, well-defined, universal public 
sentiment, deeply integrated in the customs and beliefs of the people 
and in their conviction of what is just and right and in the interest of the 
public weal.”

It is the faith of some that sterilization is morally wrong whether 
to keep [the] wife from having children or for any other reason. Many 
people have no moral compunctions against sterilization. Others are 
against sterilization, except when a man’s life is in danger, when a per-
son is low mentally, when a person is an habitual criminal. There is no 
virtual unanimity of opinion regarding sterilization. The Superior Court, 
in Wilson v. Wilson, 126 Pa. Superior Ct. 423, ruled that the incapacity 
to procreate is not an independent ground for divorce where it appears 
that the party complained against is capable of natural and complete 
copulation. This case so held whether or not there was natural or arti-
ficial creation of sterility, and recognized that in some cases there was 
artificial creation of sterility. It would appear that an exception would 
have been made had there been recognized any public policy against 
sterilization.

Defendant argues that there is no [implied] “warranty of cure” by 
physician[s] in Pennsylvania. He also argues that the duty of a physician 
or surgeon does not arise from contract and suggests that it is against 
public policy for such a contract to be upheld. . . .

A doctor and his patient, however, are at liberty to contract for a 
particular result. If that result be not attained, the patient has a cause of 
action for breach of contract. The cause of action is entirely separate from 
malpractice, even though both may arise out of the same transaction. The 
two causes of action are dissimilar as to theory, proof and damages recov-
erable. Negligence is the basis of malpractice, while the action in con-
tract is based upon a failure to perform a special agreement. . . . Damages 
in a contract action between doctor and patient are restricted in some 
jurisdictions.

In the instant case plaintiff is suing, according to his claim, under 
a special contract in which defendant agreed to make him “immediately 
and permanently sterile and guaranteed the results thereof.” Defendant’s 
“warranty of cure” argument therefore does not apply to this case.

We see little merit in defendant’s argument that the action seems to be 
grounded on deceit and that therefore we should dismiss the complaint.

Defendant argues, however, and pleads, that plaintiff has suffered 
no damage. We agree with defendant. The only damages asked are the 
expenses of rearing and educating the unwanted child. We are of the 
opinion that to allow damages for the normal birth of a normal child is 
foreign to the universal public sentiment of the people.
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Many consider the sole purpose of marriage a union for having 
children.

As Chief Justice Gibson said in Matchin v. Matchin, 6 Pa. 332 [1847]:

The great end of matrimony is not the comfort and convenience of the 
immediate parties, though these are necessarily embarked in it; but the pro-
creation of a progeny having a legal title to maintenance by the father; and 
the reciprocal taking for better, for worse, for richer, for poorer, in sickness 
and in health, to love and cherish till death, are important, but only modal 
conditions of the contract, and no more than ancillary to the principal pur-
pose of it. The civil rights created by them may be forfeited by the miscon-
duct of either party; but though the forfeiture can be incurred, so far as the 
parties themselves are concerned, only by a responsible agent, it follows 
not that those rights must not give way without it to public policy, and the 
paramount purposes of the marriage — the procreation and protection of 
legitimate children, the institution of families, and the creation of natural 
relations among mankind; from which proceed all the civilization, virtue, 
and happiness to be found in the world.

To allow damages in a suit such as this would mean that the phy-
sician would have to pay for the fun, joy and affection which plaintiff 
Shaheen will have in the rearing and educating of this, defendant’s [sic] 
fifth child. Many people would be willing to support this child were they 
given the right of custody and adoption, but according to plaintiff’s state-
ment, plaintiff does not want such. He wants to have the child and wants 
the doctor to support it. In our opinion to allow such damages would be 
against public policy.

RESTATEMENT (SECOND) OF CONTRACTS

STUDY GUIDE: Many of the cases in this book will be followed by sec-
tions taken from the Restatement (Second) of Contracts. The Restatement 
is an extremely influential source of law for courts dealing with con-
tracts problems. (See page 6.) When you see these sections, try to apply 
them to the case or cases that immediately precede them. For example, 
apply the following definitions of contract, promise, and agreement 
to the facts of Shaheen v. Knight. Was there a promise according to 
the Restatement §2(1)? If so, how was the promise made (§4)? These 
sections are included here only for introductory purposes. They shall 
be of greater importance when studying manifesting assent in Part II. 
We shall consider the concept of bargain mentioned in §3 at length in 
Chapter 9.

§1. CONTRACT DEFINED

A contract is a promise or a set of promises for the breach of which 
the law gives a remedy, or the performance of which the law in some way 
recognizes as a duty.


