
Civil Procedure



EDITORIAL ADVISORS

Rachel E. Barkow

Segal Family Professor of Regulatory Law and Policy
Faculty Director, Center on the Administration of Criminal Law
New York University School of Law

Erwin Chemerinsky

Dean and Jesse H. Choper Distinguished Professor of Law
University of California, Berkeley School of Law

Richard A. Epstein

Laurence A. Tisch Professor of Law
New York University School of Law
Peter and Kirsten Bedford Senior Fellow
The Hoover Institution
Senior Lecturer in Law
The University of Chicago

Ronald J. Gilson

Charles J. Meyers Professor of Law and Business
Stanford University
Marc and Eva Stern Professor of Law and Business
Columbia Law School

James E. Krier

Earl Warren DeLano Professor of Law Emeritus
The University of Michigan Law School

Tracey L. Meares

Walton Hale Hamilton Professor of Law
Director, The Justice Collaboratory
Yale Law School

Richard K. Neumann, Jr.

Alexander Bickel Professor of Law
Maurice A. Deane School of Law at Hofstra University

Robert H. Sitkoff

John L. Gray Professor of Law
Harvard Law School

David Alan Sklansky

Stanley Morrison Professor of Law
Faculty Co- Director, Stanford Criminal Justice Center
Stanford Law School



Civil Procedure
Cases and Problems

Seventh Edition

The late Barbara Allen Babcock
Judge John Crown Professor of Law, Emerita
Stanford Law School

Toni M. Massaro
Regents’ Professor, Milton O. Riepe Chair in 

Constitutional Law, and Dean Emerita
University of Arizona James E. Rogers 

College of Law

Norman W. Spaulding
Nelson Bowman Sweitzer and Marie B. Sweitzer 

Professor of Law
Stanford Law School

Myriam Gilles
Professor of Law and Paul R. Verkuil  

Chair in Public Law
Benjamin N. Cardozo School of Law



Copyright © 2021 Barbara Allen Babcock, Toni M. Massaro, Norman W. Spaulding, 
and Myriam Gilles.

No part of this publication may be reproduced or transmitted in any form or by 
any means, electronic or mechanical, including photocopy, recording, or utilized by 
any information storage or retrieval system, without written permission from the 
 publisher. For information about permissions or to request permissions online, visit 
us at www.AspenPublishing.com.

To contact Customer Service, e-mail customer.service@aspenpublishing.com,
call 1-800-950-5259, or mail correspondence to:

Aspen Publishing
Attn: Order Department
PO Box 990
Frederick, MD 21705

Printed in the United States of America.

1 2 3 4 5 6 7 8 9 0

ISBN 978- 1- 5438- 2633- 3

Library of Congress Cataloging-in-Publication Data

Names: Babcock, Barbara Allen, author. | Massaro, Toni Marie, 1955- author. 
   | Spaulding, Norman W., 1971- author. | Gilles, Myriam E., author. 
Title: Civil procedure: cases and problems / The Late Barbara Allen 
   Babcock, Judge John Crown Professor of Law, Emerita, Stanford Law 
   School; Toni M. Massaro, Regents’ Professor, Milton O. Riepe Chair in 
   Constitutional Law, and Dean Emerita, University of Arizona James E. 
   Rogers College of Law; Norman W. Spaulding, Nelson Bowman Sweitzer and 
   Marie B. Sweitzer Professor of Law, Stanford Law School; Myriam Gilles, 
   Professor of Law and Paul R. Verkuil Chair in Public Law, 
   Benjamin N. Cardozo School of Law. 
Description: Seventh edition. | Frederick, MD: Aspen Publishing, [2021] | Series: 
   Aspen casebook series | Includes bibliographical references and index. | 
   Summary: “Civil Procedure casebook for first-year law students” — 
   Provided by publisher. 
Identifiers: LCCN 2021000497 (print) | LCCN 2021000498 (ebook) | ISBN 
   9781543826333 (hardcover) | ISBN 9781543826340 (ebook) 
Subjects: LCSH: Civil procedure — United States. | LCGFT: Casebooks (Law) 
Classification: LCC KF8839.B33 2021 (print) | LCC KF8839 (ebook) | DDC 
   347.73/5 — dc23 
LC record available at https://lccn.loc.gov/2021000497
LC ebook record available at https://lccn.loc.gov/2021000498



About Aspen Publishing

Aspen Publishing is a leading provider of educational content and digital 
learning solutions to law schools in the U.S. and around the world. Aspen 
provides best-in-class solutions for legal education through authoritative text-
books, written by renowned authors, and breakthrough products such as 
Connected eBooks, Connected Quizzing, and PracticePerfect.

The Aspen Casebook Series (famously known among law faculty and  students 
as the “red and black” casebooks) encompasses hundreds of highly regarded 
textbooks in more than eighty disciplines, from large enrollment courses, 
such as Torts and Contracts to emerging electives such as Sustainability and 
the Law of Policing. Study aids such as the Examples & Explanations and the 
Emanuel Law Outlines series, both highly popular collections, help law students 
master complex subject matter.

Major products, programs, and initiatives include:

• Connected eBooks are enhanced digital textbooks and study aids that 
come with a suite of online content and learning tools designed to maxi-
mize student success. Designed in collaboration with hundreds of  faculty 
and students, the Connected eBook is a significant leap forward in the legal 
education learning tools available to students.

• Connected Quizzing is an easy-to-use formative assessment tool that tests 
law students’ understanding and provides timely feedback to improve 
learning outcomes. Delivered through CasebookConnect.com, the learn-
ing platform already used by students to access their Aspen casebooks, 
Connected Quizzing is simple to implement and integrates seamlessly with 
law school course curricula.

• PracticePerfect is a visually engaging, interactive study aid to explain 
 commonly encountered legal doctrines through easy-to-understand 
 animated videos, illustrative examples, and numerous practice questions. 
Developed by a team of experts, PracticePerfect is the ideal study  companion 
for today’s law students.

• The Aspen Learning Library enables law schools to provide their  students 
with access to the most popular study aids on the market across all of 
their courses. Available through an annual subscription, the online library 
 consists of study aids in e-book, audio, and video formats with full text 
search, note-taking, and highlighting capabilities.

• Aspen’s Digital Bookshelf is an institutional-level online education 
 bookshelf, consolidating everything students and professors need to ensure 
success. This program ensures that every student has access to affordable 
course materials from day one. 

• Leading Edge is a community centered on thinking differently about legal 
education and putting those thoughts into actionable strategies. At the core 
of the program is the Leading Edge Conference, an annual gathering of legal 
education thought leaders looking to pool ideas and identify  promising 
directions of exploration.





For Barbara, in loving memory.





ix

Summary of Contents

Contents xi
Preface xxv
Acknowledgments xxix
Special Notice on Citations xxxi

Chapter 1 Due Process of Law 1
Chapter 2 Constructing a Civil Lawsuit 293
Chapter 3 Discovery of the Adversary’s Case 491
Chapter 4 Dispositions and Adjudications 641
Chapter 5 Decision Makers and Decision Models 735
Chapter 6 More Complex Litigation 893
Chapter 7 Repose: Ending Disputes 1149

Table of Cases 1253
Table of Federal Rules of Civil Procedure 1275
Table of Judicial Code Citations —  U.S.C. 1279
Index 1281





xi

Contents

Preface xxv
Acknowledgments xxix
Special Notice on Citations xxxi

1 Due Process of Law 1

 A. Notice and the Opportunity to Be Heard 1
Problem Case: The Due Process Game 1

 1. The Process Due: Of Context and Subtext 2
Sniadach v. Family Finance Corp. 2
Note: Due Process as Notice and a Chance to Be Heard 8
Note: Private Actors and Due Process 11
Note: The Mathews Test 11
Note: Critiques of Due Process Balancing 14
Note: Due Process and Postjudgment Remedies 17
Jenkins v. The City of Jennings 18
Note: Jennings, Ferguson, and Procedural Due Process 25

 2. Notice: The Constitutional Dimension 27
Problem Case: The Elusive Defendant 27
Greene v. Lindsey 28
Notes and Questions 33
Note: Mullane v. Central Hanover Bank and Tr. Co. 33
Note: Jones v. Flowers 34

 3. Notice: Constitutional Requirements Ritualized: Rule 4 37
Mid- Continent Wood Products v. Harris 41
Notes and Questions 46
Note: Serving and Being Served 48

 4. Improper Conduct to Effect Service 49
Wyman v. Newhouse 49
Note: Impropriety and Immunity from Service  

of Process 50
 B. What Kind of Hearing Does Due Process Require? 51

Problem Case: The Well- Meaning Legislator 51
Robert Kagan, Adversarial Legalism: The American  

Way of Law 53
Notes and Questions 59



xii Contents

Note: The Common Understanding of Due Process 59
Tom R. Tyler, Why People Obey the Law 60
Notes and Questions 62
Lassiter v. Department of Social Services 64
Note: Adding Lawyers: A Functional Approach 73
Note: Lawyers and Due Process Theory 76

 1. Access to Lawyers: The Price of Advice 77
 a. The Contingent Fee 79
 b. Other Methods for Providing Legal Services 79
 c. Access to Justice as a Fundamental Right 84

Walters v. National Association of Radiation Survivors 85
Note: The Second Act —  Legislation 92
Note: Further Walters Proceedings in the Lower Courts 93
Note: The Right to Counsel in Civil Contempt Cases 93
Note: Tennessee v. Lane 95

 C. Due Process and Jurisdiction: The Limits of State Power 
over Persons and Property 96

Problem Case: An Unhappy Wanderer 96
 1. Introduction: State Boundaries and Jurisdiction 97
 2. Pennoyer v. Neff: The Human Drama 98

Wendy Perdue, Sin, Scandal, and Substantive Due 
Process: Personal Jurisdiction and Pennoyer Reconsidered 98

 3. Pennoyer v. Neff: The Legal Story 101
 4. Minimum Contacts and Substantial Justice 104

Problem Case: Contact Without Commerce 104
International Shoe Co. v. Washington 104
Note: Why Does the Forum Matter? 109
Note: How Is Personal Jurisdiction Challenged? 111
Note: Choice of Forum and Choice of Law 112
Note: The World After International Shoe 113
Note: General and Speci�c Jurisdiction 115

 5. Minimum Contacts and Foreseeability 116
Problem Case: Contacts in the Stream of Commerce 116
World- Wide Volkswagen Corp. v. Woodson (Oklahoma 

Supreme Court) 117
Notes and Questions 119
World- Wide Volkswagen Corp. v. Woodson 120
Notes and Questions 126
Note: The Robinson Saga 127

 6. Personal Jurisdiction and Intentional Torts 128
Problem Case: A Troubled Young Man 128

 7. From Foreseeability to Purposeful Availment 132
Asahi Metal Indus. Co. v. Superior Court 132
Note: Foreign Corporations, Private and State Owned 138
Note: Criticism of Asahi 139
J. McIntyre Machinery, Ltd. v. Nicastro 139
Notes and Questions 152



Contents xiii

Note: Relatedness 155
Bristol- Myers Squibb Co. v. Superior Court of California, 

San Francisco County 155
Notes and Questions 164

 8. Contacts and Contracts 170
 a. Contract as Purposeful Availment: The Burger King  

Whopper 171
Notes and Questions 175

 b. Contract as Waiver 177
Problem Case: A Hidden Forum Selection Clause? 177
Carnival Cruise Lines v. Shute 179
Notes and Questions 185
Note: Mandatory Versus Permissive Forum 

Selection Clauses 189
 9. Persons, Property, and Being “Home” in the State 191

Problem Case: Just Passing Through 191
Burnham v. Superior Court 194
Notes and Questions 201
Goodyear Dunlop Tires Operations, S.A. v. Brown 203
Notes and Questions 208
Daimler AG v. Bauman 208
Notes and Questions 219

 10. Personal Jurisdiction in Cyberspace 221
Problem Case: The Ubiquitous Defendant 221

 D. Due Process and the Dual Court System: A First Look at 
Subject Matter Jurisdiction and Venue 228

Problem Case: The Due Process Game (Part Two) 228
 1. A Dual Court System 228
 a. Legislative Authority —  Federal Versus State 228
 b. Federal Judicial Authority 229
 2. Federal Diversity Jurisdiction 230

Problem Case: Down with Diversity! Viva Diversity! 230
 a. Determining Diversity of Citizenship 230

Problems 232
Mas v. Perry 232
Note: The Domicile of Married Women 234
Tanzymore v. Bethlehem Steel Corp. 234
Note: The Citizenship of Corporations 239
Hertz Corp. v. Friend 240
Notes and Questions 248

 b. Historical Backdrop and Current Controversies 256
 c. Joinder and the Amount in Controversy 258

Note: Litigating Subject Matter Jurisdiction 259
 3. Federal Question Jurisdiction: Statutory Requirements 260

Problem Case: Making a Federal Case 260
Franchise Tax Board v. Construction Laborers Vacation Trust 262



xiv Contents

 a. Some Easy Cases 263
 b. The Well- Pleaded Complaint Requirement 263

Louisville & Nashville R.R. Co. v. Mottley 264
Note: The Aftermath of Mottley 265

 c. Hard Cases: What Kinds of “Mixed” Claims Arise 
Under Federal Law? 266

Problem Case: More Than a Hidden Forum 
Selection Clause . . . 266

Grable & Sons Metal Products, Inc. v. Darue 
Engineering & Mfg. 269

Note: Reconciling Grable and Merrell Dow 275
 4. Tribal Courts 282

Williams v. Lee 282
William C. Canby Jr., American Indian Law 285

 5. Venue 290
Applying the Basic Federal Venue Statutes 290
Review Problem: Choosing Systems in Retrospect 291

2 Constructing a Civil Lawsuit 293

Problem Case: The Due Process Game (Part Three) 293
 A. A Brief History of Civil Procedure 294
 1. Common Law Procedure 295
 a. The Pleading Process 295
 b. The Writ System 297
 c. Methods of Proof 300
 d. Equity 302
 2. Code Procedure 304
 3. Modern Procedure in Federal Courts 308
 B. The Allegations: Pleading and Responding Under the 

Federal Rules of Civil Procedure 310
 1. The Complaint 310

Problem Case: The Aggrieved Nurses 310
 a. The Basic Standard: Rule 8 311

Conley v. Gibson 311
Notes and Questions 313
Problem Case: What You Don’t Know Can Hurt You 317
Bell Atlantic Corp. v. Twombly 318
Notes and Questions 338
Ashcroft v. Iqbal 340
Notes and Questions 353
Swanson v. Citibank 356
Notes and Questions 364
Note: Plausibility Versus Probability 368
Note: Trans- substantivity, Information Asymmetry, 

and Discovery 370



Contents xv

Note: Public Debate and Empirics 372
Note: Filing Twice? Agency Review Before Filing a 

Complaint in Court 376
 b. Special Pleading Requirements: Statutory and  

Rule- Imposed Burdens 377
Note: Rule 9(b) —  The Securities Fraud  

Litigation Example 379
Note: Tellabs Back in the Seventh Circuit 384
Note: Drawing Inferences, Plausible and Otherwise 385

 c. Pleading in the Alternative: How Consistent Must 
the Plaintiff Be? 386

McCormick v. Kopmann 387
 2. Responding to the Complaint 392

Problem Case: A Woman Partner 392
 a. The Rules and Forms 392
 b. The Pre- Answer Motion 393
 c. The Answer 395

Fuentes v. Tucker 395
Zielinski v. Philadelphia Piers, Inc. 397
Notes and Questions 401

 d. Af�rmative Defenses 401
Problem Case: A Woman Partner (Part Two) 401
Ingraham v. United States 402
Notes and Questions 405
Note: A Favorite Af�rmative Defense? 408
Ziglar v. Abbasi 411

 e. Amending the Pleadings 418
Problem Case: A Woman Partner (Part Three) 418
Note: Liberal Pleading and Liberal Amendments 418
Krupski v. Costa Crociere S.p.A. 422
Notes and Questions 428
Barcume v. City of Flint 430
Notes and Questions 435

 3. Setting the Table: A Brief Introduction to the Rules of 
Claim and Party Joinder 438

 C. Policing the Pleadings: Ethical Constraints, Frivolous Cases, 
and Creative Advocacy 440

Problem Case: The Worker with the “Bad” Accent 440
The History and Importance of Rule 11 445

 1. “An Inquiry Reasonable Under the Circumstances” 451
Kraemer v. Grant County 453
Note: The Effect of Rule 11 on Lawyers’ Work 457
Christian v. Mattel, Inc. 459
Note: How Far Must One Go in Pre�ling  

Investigations? 468
Note: “Later Advocating” Written Submissions 470
Note: The Standard of Review on Appeal 471



xvi Contents

 2. “Improper Purpose,” Frivolous Claims, and Arguments 
for Legal Change 473

Saltany v. Reagan 473
Saltany v. Bush 476
Note: Lawyers for Causes 478
Note: Post- Pleading Improper Purposes 480
Note: Nonfrivolous Arguments for Extension  

of the Law 481
Note: Factual Contentions Versus Inferences 481
Note: De- emphasizing Monetary 

Sanctions —  Turning Down the Heat 482
 3. The Inherent Power to Sanction 485

Note: The Contempt Power 489
Note: Contracting for Sanctions? 490

3 Discovery of the Adversary’s Case 491

Problem Case: The Elusive Defendant (Part Two) 491
 A. An Overview of the Discovery Tools and Their Deployment 491

Lawrence J. Zweifach, Deposition Strategy in the
Framework of an Overall Discovery Plan 492

 B. Discovery Reform Redux: How the Solution Became  
the Problem 497

Problem Case: The Secret Memo 502
Chalick v. Cooper Hosp./ Univ. Med. Ctr. 503
Notes and Questions 508

 C. The Scope of Discovery 512
 1. “Relevant to Any Party’s Claim or Defense” 512

Blank v. Sullivan & Cromwell 513
Note: Relevance and Proportionality 515
Note: Unduly Burdensome or Expensive 518
Note: Penalties for Noncompliance with  

Discovery Orders 519
 2. “Any Matter Not Privileged” 520

Problem Case: A Literary Law Student 520
Note: Privileges in Civil Litigation 521
Hickman v. Taylor 522
Note: The Necessities of Adversary Litigation 530
Note: The Scope of Work Product and  

Anticipating Litigation 531
Note: Opinion Work Product 534
Upjohn Co. v. United States 536
Note: The Power of Agencies to Compel Disclosures 541
Note: The Lifetime of the Privilege: Swidler & 

Berlin v. United States 542
Note: Waiving the Privilege 543
Note: Privilege in a Corporate Context 546



Contents xvii

Note: “Upjohn Warnings” 548
Note: The Role of Privileges in Assuring Accurate 

Outcomes 550
Note: Administering a Claim of Privilege 551
Note: Spoliation and the Duty to Preserve Evidence 555
Note: Contracting for Secrecy 558

 3. Digital Data and the Problem of Electronic Discovery 559
Qualcomm Inc. v. Broadcom Corp. 560
Note: A Problem of Divided Responsibility? 569
Note: E- Discovery Amendments 573
Note: The Discovery of “Metadata” and  

Compressed Data 576
Note: Privilege Logs and Inadvertent Disclosure in 

E- Discovery 578
Note: Social Networking Sites, Discovery, and Privacy 579

 4. The Adversary’s Experts 580
Problem Case: XRT and the SafeTeeTot 580
Note: Berkey Photo, Inc. v. Eastman Kodak  

Co., 603 F.2d 263 (2d Cir. 1979) 581
David Margolik, The Long Road Back for a  

Disgraced Patrician 582
Note: The Temptations of Expert Witnesses 585
Cordy v. The Sherwin- Williams Co. 586
Coates v. AC & S, Inc. 589
Notes and Questions 591

 D. Interrogatories and the Adversarial Advocate 596
Problem Case: Rozier v. Ford Motor Co. 596
Rozier v. Ford Motor Co. 597
Note: Discovery Against Complex Organizations 604

 E. Depositions and the Adversarial Advocate 607
Problem Case: The Secret Memo (Part Two) 607
Paramount Commc’ns Inc. v. QVC Network Inc. 608
Notes and Questions 613

 F. The Protective Order 616
Rivera v. NIBCO 616
Note: Substance and Procedure 625

 G. Discovery in International Litigation 625
Intel Corp. v. Advanced Micro Devices, Inc. 626
Notes and Questions 636
Note: The Appealability of Discovery Orders 638

4 Dispositions and Adjudications 641

 A. Ending Litigation Without Judgment: Settlements, Pretrial 
Conferences, and Other Maneuvers 645

Problem Case: Pressured to Settle 645



xviii Contents

 1. Settlement and the Rule 16 Pretrial Conference — Helpful 
Judicial Oversight or Unwelcome Coercion? 646

Robert Zampano, Settlement Strategies for Trial Judges 649
In re Atlantic Pipe Corp. 651
Note: Special Procedures to Encourage Settlement 659
Note: “Litigotiation” 661
Note: Motions in Limine 663

 2. Settlement Incentives and Rule 68 663
Marek v. Chesny 664
Note: Evans v. Jeff D., 475 U.S. 717 (1986) 671
Notes and Questions 673

 B. Summary Judgment 681
Problem Case: A Literary Law Student (Part Two) 681

 1. The Development of Modern Summary Judgment Doctrine 681
 a. Piercing the Pleadings: Historical Perspectives 681

Adickes v. S.H. Kress & Co. 682
Notes and Questions 687

 b. The Supreme Court Trilogy 688
Celotex Corp. v. Catrett 688
Notes and Questions 696
Catrett, Administratrix of the Estate of Louis H. Catrett, 

Deceased v. Johns- Manville Sales Corp. 696
Note: Burdens of Proof, Pleading, and Production 699
Notes and Questions 706
Note: Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) 706
Notes and Questions 708

 c. A New Standard for Summary Judgment? 710
Scott v. Harris 712
Notes and Questions 722

 2. Summary Judgment Problems 732

5 Decision Makers and Decision Models 735

 A. The Judge 735
Problem Case: Judicial Positioning 735

 1. Judicial Selection: Appointment and Election 736
 a. Selection of Federal Judges 736
 b. Federal Magistrates and Special Masters 736
 c. Selection of State Judges 740

Glenn Winters, Selection of Judges —  An  
Historical Introduction 740

 2. Judicial Qualifications 743
 3. Disqualification of Judges in Individual Cases 746

Problem Case: The Prejudiced Judge 746
Statutes and Precedents 747
Note: Liteky v. United States, 510 U.S. 540 (1994) 751



Contents xix

Note: Caperton v. A.T. Massey Coal Co.,  
556 U.S. 868 (2009) 752

Note: The Reassignment of Floyd v. City of 
New York, 736 F.3d 118 (2d Cir. 2013) 755

Problem Case: The Prejudiced Judge, Revisited 756
 B. The Judge’s Powers 757
 1. Injunctions and Contempt 757

Walker v. City of Birmingham 757
Notes and Questions 773

 C. The Jury: The Seventh Amendment Right 778
Problem Case: The Harassed Student 778

 1. The Jury Trial Advantage 778
 2. Incidents of Jury Trial: Size and Unanimity 780
 3. Interpreting the Seventh Amendment: The Historical Test 782

Note: Other Applications of the Historical Test 784
Note: Jury Trials and Civil Rights 786

 4. Preserving the Right: The Order of Trial 786
Beacon Theatres, Inc. v. Westover 787
Note: What Facts a Judge May Decide 791
Note: Markman Hearings 793
Note: The Twenty- First- Century Jury 794

 D. Choosing a Jury 796
Problem Case: The Harassed Student (Part Two) 796

 1. The Law of Jury Selection 796
Thiel v. Southern Paci�c Co. 798
Note: Reversal as the Remedy for Improper  

Jury Selection 801
Edmonson v. Leesville Concrete Co. 801
Note: The Right of the Individual Potential Juror 805
Barbara Allen Babcock, A Place in the 

Palladium: Women’s Rights and Jury Service 806
 E. Managing the Jury 810

Problem Case: The Bereaved Widow 810
 1. Guiding Jury Deliberations: Instructions and the  

Form of the Verdict 812
Gallick v. Baltimore & Ohio R.R. Co. 812
Notes and Questions 817

 2. Taking the Case Away: Judgment as a Matter of Law 821
Galloway v. United States 821
Notes and Questions 829
Note: The Procedure for Moving for JMOL 833

 3. Starting Over: The New Trial Motion 834
Sanders- El v. Wencewicz 834
Notes and Questions 837

 4. Appellate Review of Jury Verdicts 840
Weisgram v. Marley Co. 840
Notes and Questions 847



xx Contents

 5. Excessive Verdicts 849
 a. Prejudice, Passion, and Punitive Damages 849

Curtis Publishing Co. v. Butts 849
 b. Additur and Remittitur 853
 c. The Role of the Appellate Court in  

Administering Remittitur 854
Donovan v. Penn Shipping Co. 854

 d. Excessive Verdicts and Due Process 855
 6. Anticipating Jury Verdicts 862
 F. Alternative Decision Makers 864

Problem Case: A Daughter’s Heartache 864
 1. Arbitration 866

Gilmer v. Interstate/ Johnson Lane Corp. 866
Notes and Questions 873
Note: Court- Annexed ADR 879
Note: The Rise of International Arbitration 881

 2. Mediation 881
Problem Case: A Daughter’s Heartache (Part Two) 881
Woods v. Holy Cross Hospital 883
Notes and Questions 887

 3. Other Forms of ADR 888
 4. Critical Perspectives on ADR 890

6 More Complex Litigation 893

 A. Subject Matter Jurisdiction in a Dual Court System:  
A Second Look 893

 1. The Governing Law in a Diversity Case 893
Problem Case: Having It Whose Way? 893

 a. From Erie to Hanna 893
Edward A. Purcell Jr., Litigation and Inequality: Federal 

Diversity Jurisdiction in Industrial America, 1870- 1958 894
Erie R.R. Co. v. Tompkins 899
Note: The Personal and Political Aspects of Erie 903

 b. Substance and Procedure —  Illustrative Cases 904
 i. Cohen v. Bene�cial Industrial Loan Corp., 337 

U.S. 541 (1949) 905
 ii. Ragan v. Merch. Transfer & Warehouse Co., 337 

U.S. 530 (1949) 905
 iii. Woods v. Interstate Realty Co., 337 U.S. 535 (1949) 905
 iv. Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 

U.S. 525 (1958) 906
 c. The Hanna Presumption 907

Hanna v. Plumer 908
Notes and Questions 914



Contents xxi

 d. Separating Substance from Procedure, Balancing 
State and Federal Interests, and Other Nagging 
Questions of Erie- Hanna Jurisprudence 917

Shady Grove Orthopedic Assocs. P.A. v. Allstate Ins. Co. 919
Notes and Questions 929

 2. Supplemental Jurisdiction of the Federal Courts 931
Problem Case: Suing the HMO 931

 a. Background to the Statute (28 U.S.C. § 1367) 931
 i. The Gibbs Test 932
 ii. Post- Gibbs Developments 933
 b. The Modern Approach 934
 c. Solving the Problem Case 935
 d. Operation of § 1367 in the Class Action Context 937

Exxon Mobil Corp. v. Allapattah Services, Inc. 937
Note: Ef�ciency and Institutional Competence 951
Note: The Intersection of § 1367 and Rule 13 951
Note: The Class Action Fairness Act of 2005 952

 e. Declining to Exercise Supplemental Jurisdiction 953
 f. Tolling of Statutes of Limitation and Supplemental 

Jurisdiction 955
Note: Pendent Personal Jurisdiction 955

 3. Federal Removal Jurisdiction 956
 a. Introduction 956
 b. Remand 957

Caterpillar Inc. v. Lewis 957
Notes and Questions 965

 4. Venue Transfers Within the Federal Court System 976
 5. Sua Sponte Transfer 978

Williams v. Baldolf 978
 6. Forum Non Conveniens 980

Piper Aircraft Co. v. Reyno 980
Note: Placing Conditions on Dismissal 987
Note: The Degree of Deference to Plaintiff’s Choice 987
Note: Venue Transfers for Reasons Other Than 

Inconvenience 988
Review Problem: Choosing Systems in a More 

Complex World 989
 B. Extending the Lawsuit: More on Joinder 990
 1. Joinder of Multiple Parties 990

Problem Case: A Woman Partner (Once Again) 990
 a. Real Party in Interest 991
 b. Capacity to Sue or Be Sued 992
 c. Constitutional Limitations —  Standing 992
 d. Fictitious Names 992
 e. Anonymous Parties 992
 2. The Rules of Party Joinder 993
 a. Permissive Joinder (Rule 20) 993



xxii Contents

Mosley v. General Motors Corp. 993
Note: Fraudulent Joinder 997
Note: Common Questions After Wal- Mart v. Dukes 997

 b. Compulsory Joinder (Rule 19) 998
Temple v. Synthes Corp. 998
Helzberg’s Diamond Shops, Inc. v. Valley West Des 

Moines Shopping Center, Inc. 1000
Notes and Questions 1003

 c. Impleader (Rule 14) 1005
Scott v. PPG Indus., Inc. 1005
Notes and Questions 1008

 d. Interpleader (Rule 22) and Statutory 
Interpleader: The Stakeholder’s Remedy 1009

State Farm Fire & Casualty Co. v. Tashire 1010
Note: Transfer for Consolidation 1015

 e. Intervention (Rule 24) 1016
Kleissler v. U.S. Forest Service 1016
Notes and Questions 1024

 C. Multidistrict Litigation 1028
Problem Case: A Medical Device That Harms Many 1028

 1. A Brief History and Basics of MDL Procedures 1030
 2. Managing and Settling MDLs 1034
 3. MDLs in the Modern Era 1038
 D. Class Actions —  An Introduction to Rule 23 1040
 1. Introduction 1040
 2. Historical Backdrop 1044
 3. Operation of Rule 23 1048

In re Zurn Pex Plumbing Prod. Liab. Litig. 1048
Notes and Questions 1059
Wal- Mart Stores, Inc. v. Dukes 1067
Notes and Questions 1082
Note: The Mismatch Between Rule 23 and Mass Torts 1087

 4. Administering Class Actions 1090
Martin v. Wilks 1097
Notes and Questions 1102
Note: Lawyer’s Ethics and Class Actions 1103

 5. Current Controversies in Class Action Practice 1106
 6. Modern Structural Reform Class Actions 1111

Floyd v. City of New York 1112
Notes and Questions 1125

 E. Retrenchment: Class- Banning Arbitration Clauses and the 
Politics of Dispute Resolution 1127

AT&T Mobility v. Concepcion 1127
Notes and Questions 1142



Contents xxiii

7 Repose: Ending Disputes 1149

 A. Direct Attacks on Judgments 1149
Problem Case: A Time to Reconsider 1149

 1. Types of Direct Attack Under Rule 60(b) 1150
Notes and Questions 1155

 B. Collateral Effects of Judgments —  Claim and Issue Preclusion 1158
Note: Planned Parenthood v. Casey, 505 U.S. 833 (1992) 1159

 1. Claim Preclusion 1160
 a. In General 1160
 b. Conditions of Claim Preclusion 1161

Problem Case: A Woman Partner (Yet Again) 1162
McConnell v. Travelers Indemnity Co. 1163
Consumers Union of United States, Inc. v. Consumer 

Product Safety Commission 1164
Note: GTE Sylvania, Inc. v. Consumers Union, 445 

U.S. 375 (1980) 1169
Federated Department Stores, Inc. v. Moitie 1169
Note: Pleading and Preclusion 1174
Note: Are Defects in Subject Matter Jurisdiction 

Ever Res Judicata? 1174
Note: Subject Matter Jurisdiction and Remedies 1175
Note: Preclusion of Defenses 1177

 c. Counterclaims and Cross- Claims 1177
Problem Case: A Woman Partner (One More Time) 1179
Martino v. McDonald’s System, Inc. 1180

 d. Sources of Preclusion Law 1185
Restatement (Second) of Judgments 1185
Notes and Questions 1190

 2. Issue Preclusion 1192
Problem Case: Using a Friendly Decision 1192

 a. In General 1193
Examples 1193
Commissioner of Internal Revenue v. Sunnen 1193
Allen v. McCurry 1196

 b. Mutuality of Estoppel 1201
Parklane Hosiery Co., Inc. v. Shore 1201
Notes and Questions 1209
Montana v. United States 1213
Notes and Questions 1217
Notes and Questions 1222

 3. Preclusion in a Federal System 1224
 a. State Court Judgments in Federal Courts 1224

Kremer v. Chemical Construction Corp. 1224
Note: Effect of Res Judicata on Amount in Controversy 1230
Baker v. General Motors Corporation 1231



xxiv Contents

Note: Settlement, Voluntary Dismissal, and  
Claim Preclusion 1240

 b. Federal Court Judgments in State Courts 1240
Watkins v. Resorts International Hotel and Casino, Inc. 1240
Notes and Questions 1249

Table of Cases 1253
Table of Federal Rules of Civil Procedure 1275
Table of Judicial Code Citations —  U.S.C. 1279
Index 1281



xxv

Preface

The famous legal realist Karl Llewellyn once observed that law can be 
really known only “through the spectacles of procedure.” This casebook 
is designed to help you learn this new way of seeing. Sometimes, as in 
the first case, the effect of procedure on substantive rights is glaringly  
obvious — a creditor attempts to use a procedure called “garnishment” to 
seize the wages of Ms. Sniadach before the creditor has proved in court that 
the debt is owed. In other instances, the connection between procedural 
and substantive law is more subtle. But Llewellyn was right. You will soon 
begin to see this connection and the power of procedural rules everywhere. 
That is in no small part because the rule of law itself is dependent on due 
process of law — no theory of rights or justice can be established or sus-
tained without fair, transparent, participatory, and affordable rules for the 
resolution of disputes.

From the very first edition of this casebook, we have selected cases that 
reveal the power of procedure in the lives of ordinary Americans, especially 
those for whom access to law has not come easily. Struggles for civil rights 
and civil liberties — for the full legal recognition of women, minorities and 
other disenfranchised groups in American society — a re always also pro-
cedural in nature. Any discussion of procedural design in a democratic 
society must, we believe, include the experiences of ordinary people who 
come before the courts, and in a society riven by racial injustice and other 
forms of subordination, the voices of marginalized people need to be heard. 
Procedures for fair hearings, we will learn, depend for legitimacy on creat-
ing meaningful opportunities to be heard. It is no accident that the connec-
tion between substance and procedure is most vivid in these cases as well. 

This casebook also sets critiques of the modern adversary system along-
side praise songs for the noble service profession you are training to enter. 
On the one hand, the cost and delay of litigation have been a constant source 
of popular frustration with the adversary system, with much of the blame 
directed at the legal profession. Many important reform movements have 
tapped into that popular frustration or sought to check it. On the other 
hand, at critical moments in the history of our nation, courageous lawyers 
have stepped forward to defend due process of law and other democratic 
values. Stress tests of the adversary system and the power of the profession 
are abundant. In 2017, for example, lawyers worked on the ‘travel bans’ of 
the last administration and rushed to airports all around the country to 
provide free legal help to families caught up in it. Lawyers worked both to 
challenge the 2020 election and to defend in court the integrity of votes cast 
all around the country. 
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As you begin the study of procedure, consider what assumptions about 
professionalism are embedded in the rules governing litigation — and ask 
yourself what choices you would have made as counsel for the parties in 
the cases you will read. We will read about lawyers who are sanctioned for 
misconduct and other examples of procedural abuse of the adversary sys-
tem. The book encourages you to think about why boundaries must be set 
on how the power of the profession is used in an adversary system.

These questions about dispute resolution systems and professional power 
take on special significance in this turbulent and challenging moment. 
As the Seventh Edition goes to press, the country remains in the grip of 
a devastating pandemic, with the disproportionate burden of disease, 
hospitalization and death suffered by communities of color. The second 
economic crisis in a decade has caused mass unemployment, made mil-
lions of Americans more vulnerable, and crippled the budgets of state court 
systems. Powerful movements against the harassment of women and anti-
Black police violence are addressed, not just to society at large, but to the 
way courts adjudicate these claims. And Americans are seeking to recover 
from a divisive election and a disgraceful, violent attempt to disrupt the 
constitutional process of certifying electoral votes. 

The importance of fair, accessible procedures for peaceful dispute reso-
lution has never been more apparent. So we begin in Chapter 1 with the 
enduring values that define procedural law: the belief in the power of rules 
to constrain government decision makers and fellow citizens; the commit-
ment to equal access to law; the need for efficiency and rationality in dis-
pute resolution; the peculiarly American zest for adversarial exchange; and 
the belief in meaningful participation in decisions affecting one’s substan-
tive legal rights.

With this grounding in procedural first principles, we turn to doc-
trines defining the power of courts over the parties and subject matter of 
a dispute (“jurisdiction”). Subsequent chapters provide a survey of each 
stage of the modern litigation process: the rules governing the initial fil-
ings that notify the court and litigation opponents of the nature of the 
controversy (“pleading”); the rules governing the exchange of informa-
tion relevant to the dispute (“discovery”); techniques for disposing of a 
case before trial (settlement and “summary judgment”); the balance of 
power between a judge and jury during trial; the management of com-
plex litigation; and finally, doctrines that define the finality of a judg-
ment (“repose” or “preclusion”).

Over the past two decades, the Supreme Court has been particularly 
active in the area of procedure. It has modified the litigation landscape 
in a series of important decisions regarding jurisdiction, venue, plead-
ing, the certification of class actions, and summary judgment. The Court 
has narrowed the number of fora in which a dispute may be litigated and 
intervened in new and surprising ways to enhance the power of judges to 
dispose of cases early in litigation. It also has upheld contractual provisions 
requiring consumers and employees forgo litigation and submit their dis-
putes to private resolution through arbitration. These developments have 
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sharpened an already precipitous decline in both the number of civil cases 
filed, as well as the smaller subset that go to trial. And yet both bench and 
bar seem, as much as ever, to rely on jury trial for the model and measure 
of due process of law. 

Throughout, we have emphasized the practical consequences of these 
procedural changes, as well as the relationship between procedural rules 
and both ethical and social understandings of the lawyering role. For 
example, the material on discovery (Chapter 3) explores the policy debates 
surrounding successive amendments to Rule 26, as well as practical mat-
ters involving digital data, metadata, new means of storage and recovery, 
and other technological advances that have revolutionized modern discov-
ery practice. We have retained coverage of cases and readings on Rule 11 
sanctions and sanctions in discovery practice, in order to prompt reflection 
on ethical standards of practice and what it means to be committed to an 
adversary system. And we have added new material on multidistrict litiga-
tion, which now constitutes nearly half the federal civil docket. Finally, we 
have added to and updated the “problem cases” that anchor each unit of 
study. These offer context in which to situate and grasp the doctrine and 
acclimate to the issue-spotting style of law school exam writing well before 
the end of the term.  

For the new edition, invaluable assistance with research was provided 
by a cadre of dedicated students at Stanford Law School: Azeezat Adenike 
Adeleke, Matt O. Dhaiti, Ana Cutts Dougherty, Alexandra Minsk, Alexandra 
O’Keefe, Ariella Park, and Hannah Schwartz. We are deeply indebted to 
them for their hard work, keen editorial insights, and enthusiasm in every 
phase of production. Ms. Park and Ms. Schwartz were instrumental from 
the very earliest planning and research phases of the new edition. Ginny 
Smith provided invaluable, prompt, and highly professional administrative 
support. We are grateful as well to the fine editors at Aspen Publishing for 
assistance with the new edition and to Tom Daughhetee and his team for 
outstanding assistance with production.

We are also grateful to our fellow procedure teachers who have been so 
generous over the years with comments, ideas, and suggestions to improve 
the casebook. The book is better for it and the joys of teaching the subject 
have been amplified by our lively engagement with those who share our 
passion for procedure. We credit the wisdom of our intellectual mentor, 
Paul Carrington, who inspired the approach that we embrace in this book. 

Finally, for being so much more than a mentor, we are profoundly 
grateful to our dear co-author Barbara, who passed away in 2020 as this 
edition was in production. This book is dedicated to her remarkable life 
as a pioneering woman lawyer. In its pages, her passion and clarity of 
vision continue to resonate. Barbara began the project of creating a “due 
process”-oriented approach to teaching civil procedure many years ago, 
fueled by her belief that we have much to learn from communities whose 
stories are missing or misrepresented in the canon. She was a visionary in 
creating an inclusive classroom, insisting that the facts of procedure cases 
matter because that is where the real stories of the law take place, and 
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she was an exceptional trial lawyer who believed the adversary system 
is a genuine democratic achievement worth celebrating even as each new 
generation seeks to improve it. Her unstinting optimism, sense of humor, 
and creativity in the face of all obstacles are a welcome reminder of what 
is required to forge a more just legal system and society.

Toni Massaro
Norman Spaulding

Myriam Gilles
February 2021
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1  Due Process of Law

A.  NOTICE AND THE OPPORTUNITY  

TO BE HEARD

Problem Case: The Due Process Game

In your second week of law school, you find a letter from the President of 
the University in your mailbox. On official letterhead, it reads:

You have been accused of a serious Honor Code violation. Please discontinue 
class attendance immediately and make arrangements to leave campus.

What further information would you want from the University? What pro-
cedures would you expect? What kind of hearing would you seek? Would 
you want someone else to speak for you? What sort of decision maker 
would you desire? What rights would you assume? Are your assumptions 
about rights dependent on whether you are innocent or guilty of the viola-
tion? On the severity of the penalty?

Most Americans, especially law students, will construct an elaborate 
model for deciding whether there was an Honor Code violation and what 
penalty should apply. A sense of the process due, of how facts should be 
found, and what results should follow is part of both the legal culture and 
the larger culture of our society.

Due process, both as aspiration and as method, is at the heart of our 
study of civil procedure. Rules, statutes, and formal and informal decision 
making must all meet a due process standard. The U.S. Supreme Court 
has spoken on the subject in many settings. Sometimes, the process due is 
only what the legislature says must be done before the government takes 
property or liberty.

Even then, however, the government must notify the persons affected 
and afford them some chance to “tell the other side.” How much notice, 
what kind of hearing  —  these are the due process questions. Here is a 
recent Supreme Court case on due process, followed by interpretive and 
explanatory notes. This first section introduces the core of our study and 
our method in this book. Each unit starts with a problem case, followed 
by cases and materials for solving it. In reading these, think about the 
problem case; how does the doctrine fit with your intuitions about due 
process?
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1.  The Process Due: Of Context and Subtext

Our first case begins with Christine Sniadach. She allegedly owed a bill 
for some eyeglasses. Her optometrist hired a collection agency, whose law-
yer filed suit demanding the money. The court issued a preliminary order 
directing Ms. Sniadach’s employer to withhold part of her weekly wage of 
$63.18, so that there would be a pool of money from which to pay a judg-
ment against her. The procedure that allowed the collection agency to seize 
part of Ms. Sniadach’s wages at the very beginning of the suit is called a 
garnishment action.

Ms. Sniadach never had a chance to contest the order before it was sent 
to her employer. Represented by the legal arm of the National Association 
for the Advancement of Colored People (NAACP), Ms. Sniadach took 
her case to the Supreme Court, arguing that wage garnishment, as prac-
ticed in Wisconsin and many other states, denied the debtor due process 
of law.

The case is short and concerns what may seem to be a minor aspect of 
debtor- creditor litigation procedure, but it is credited as sparking a revo-
lution in procedural due process. As you read the case, think about the 
factors that make Sniadach’s situation appealing as a test case. And think 
about why garnishment poses a due process problem at all.

Sniadach v. Family Finance Corp.
395 U.S. 337 (1969)

Mr. Justice Douglas delivered the opinion of the Court.
Respondents instituted a garnishment action against petitioner as 

defendant and Miller Harris Instrument Co., her employer, as garnishee. 
The complaint alleged a claim of $420 on a promissory note. The garnishee 
filed its answer stating it had wages of $63.18 under its control earned 
by petitioner and unpaid, and that it would pay one- half to petitioner as 
a subsistence allowance1 and hold the other half subject to the order of 
the court.

Petitioner moved that the garnishment proceedings be dismissed for fail-
ure to satisfy the due process requirements of the Fourteenth Amendment. 

1. Wis. Stat. § 267.18(2)(a) provides:

When wages or salary are the subject of garnishment action, the garnishee shall 
pay over to the principal defendant on the date when such wages or salary would 
normally be payable a subsistence allowance, out of the wages or salary then owing 
in the sum of $25 in the case of an individual without dependents or $40 in the case of 
an individual with dependents; but in no event in excess of 50 per cent of the wages 
or salary owing. Said subsistence allowance shall be applied to the first wages or sal-
ary earned in the period subject to said garnishment action.
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The Wisconsin Supreme Court sustained the lower state court in approving 
the procedure. The case is here on a petition for a writ of certiorari.*

The Wisconsin statute gives a plaintiff 10 days in which to serve the sum-
mons and complaint on the defendant after service on the garnishee. In this 
case petitioner was served the same day as the garnishee. She nonetheless 
claims that the Wisconsin garnishment procedure violates that due process 
required by the Fourteenth Amendment, in that notice and an opportu-
nity to be heard are not given before the in rem seizure of the wages. What 
happens in Wisconsin is that the clerk of the court issues the summons 
at the request of the creditor’s lawyer; and it is the latter who by serving 
the garnishee sets in motion the machinery whereby the wages are frozen. 
They may, it is true, be unfrozen if the trial of the main suit is ever had and 
the wage earner wins on the merits. But in the interim the wage earner is 
deprived of his enjoyment of earned wages without any opportunity to 
be heard and to tender any defense he may have, whether it be fraud or 
otherwise.

Such summary procedure may well meet the requirements of due pro-
cess in extraordinary situations. Cf. Fahey v. Mallonee, 332 U.S. 245, 253- 
254 [(1947)]; Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594, 598- 600 
[(1950)]; Ownbey v. Morgan, 256 U.S. 94, 110- 112 [(1921)]; Coffin Bros. & Co. 
v. Bennett, 277 U.S. 29, 31 [(1928)]. But in the present case no situation requir-
ing special protection to a state or creditor interest is presented by the facts; 
nor is the Wisconsin statute narrowly drawn to meet any such unusual 
condition. Petitioner was a resident of this Wisconsin community and in 
personam jurisdiction was readily obtainable.

The question is not whether the Wisconsin law is a wise law or unwise 
law. Our concern is not what philosophy Wisconsin should or should not 
embrace. We do not sit as a super- legislative body. In this case the sole ques-
tion is whether there has been a taking of property without that procedural 
due process that is required by the Fourteenth Amendment. We have dealt 
over and over again with the question of what constitutes ‘the right to be 
heard’ (Schroeder v. New York, 371 U.S. 208, 212 [(1962)]) within the mean-
ing of procedural due process. See Mullane v.  Central Hanover Bank & 
Trust Co., 339 U.S. 306, 314 [(1950)]. In the latter case we said that the right 
to be heard “has little reality or worth unless one is informed that the mat-
ter is pending and can choose for himself whether to appear or default, 
acquiesce or contest.” 339 U.S., at 314. In the context of this case the question 
is whether the interim freezing of the wages without a chance to be heard 
violates procedural due process.

A procedural rule that may satisfy due process for attachments in gen-
eral, see McKay v. McInnes, 279 U.S. 820 [(1929)], does not necessarily satisfy 
procedural due process in every case. The fact that a procedure would pass 
muster under a feudal regime does not mean it gives necessary protection 

* [This is the discretionary writ that the Supreme Court issues when it decides it will 
accept an appeal. — Eds.]
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to all property in its modern forms. We deal here with wages — a special-
ized type of property presenting distinct problems in our economic system. 
We turn then to the nature of that property and problems of procedural due 
process.

A prejudgment garnishment of the Wisconsin type is a taking which 
may impose tremendous hardship on wage earners with families to 
support.

Until a recent Act of Congress,4 Section 304 of which forbids discharge of 
employees on the ground that their wages have been garnished, garnish-
ment often meant the loss of a job. Over and beyond that was the great 
drain on family income. As stated by Congressman Reuss:5

The idea of wage garnishment in advance of judgment, of trustee process, 
of wage attachment, or whatever it is called is a most inhuman doctrine. It 
compels the wage earner, trying to keep his family together, to be driven 
below the poverty level.

Recent investigations of the problem have disclosed the grave injustices 
made possible by prejudgment garnishment whereby the sole opportunity 
to be heard comes after the taking. Congressman Sullivan, Chairman of the 
House Subcommittee on Consumer Affairs who held extensive hearings on 
this and related problems stated:

What we know from our study of this problem is that in a vast number of 
cases the debt is a fraudulent one, saddled on a poor ignorant person who 
is trapped in an easy credit nightmare, in which he is charged double for 
something he could not pay for even if the proper price was called for, and 
then hounded into giving up his pound of flesh, and being fired besides. 114 
Cong. Rec. 1832.

The leverage of the creditor on the wage earner is enormous. The creditor 
tenders not only the original debt but the “collection fees” incurred by his 
attorneys in the garnishment proceedings:

The debtor whose wages are tied up by a writ of garnishment, and who is 
usually in need of money, is in no position to resist demands for collection 
fees. If the debt is small, the debtor will be under considerable pressure to 
pay the debt and collection charges in order to get his wages back. If the debt 
is large, he will often sign a new contract of ‘payment schedule’ which incor-
porates these additional charges.6

4. [The Consumer Credit Protection Act of 1968,] 82 Stat. 146, Act of May 29, 1968.
5. 114 Cong. Rec. 1832.
6.  Comment, Wage Garnishment in Washington  —  An Empirical Study, 43 Wash. 

L. Rev. 743, 753 (1968). And see Comment, Wage Garnishment as a Collection Device, 1967 
Wis. L. Rev. 759.
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Apart from those collateral consequences, it appears that in Wisconsin 
the statutory exemption granted the wage earner7 is “generally insufficient 
to support the debtor for any one week.”8

The result is that a prejudgment garnishment of the Wisconsin type may 
as a practical matter drive a wage earning family to the wall.9 Where the 
taking of one’s property is so obvious, it needs no extended argument to 
conclude that absent notice and a prior hearing this prejudgment garnish-
ment procedure violates the fundamental principles of due process.

Reversed.

Mr. Justice Harlan, concurring.
Particularly in light of my Brother Black’s dissent, I  think it not amiss 

for me to make explicit the precise basis on which I join the Court’s opin-
ion. The “property” of which petitioner has been deprived is the use of 
the garnished portion of her wages during the interim period between the 
garnishment and the culmination of the main suit. Since this deprivation 
cannot be characterized as de minimis, she must be accorded the usual req-
uisites of procedural due process: notice and a prior hearing. . . .

From my standpoint, I do not consider that the requirements of “notice” 
and “hearing” are satisfied by the fact that the petitioner was advised of the 
garnishment simultaneously with the garnishee, or by the fact that she will 
not permanently lose the garnished property until after a plenary adverse 
adjudication of the underlying claim against her, or by the fact that relief 
from the garnishment may have been available in the interim under less 
than clear circumstances. . . . Apart from special situations, some of which 
are referred to in this Court’s opinion, I think that due process is afforded 
only by the kinds of “notice” and “hearing” which are aimed at establish-
ing the validity, or at least the probable validity, of the underlying claim 
against the alleged debtor before he can be deprived of his property or its 
unrestricted use. I think this is the thrust of the past cases in this Court. 
See, e.g., Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 
(1950). . . .

Mr. Justice Black, dissenting.
The Court here holds unconstitutional a Wisconsin statute permitting 

garnishment before a judgment has been obtained against the principal 
debtor. The law, however, requires that notice be given to the principal 
debtor and authorizes him to present all of his legal defenses at the regular 

7. See n. 1, supra.
8. Comment, Wage Garnishment as a Collection Device, 1967 Wis. L. Rev. 759, 767.
9. “For a poor man  —  and whoever heard of the wage of the affluent being attached?  —  to 

lose part of his salary often means his family will go without the essentials. No man sits by 
while his family goes hungry or without heat. He either files for consumer bankruptcy and 
tries to begin again, or just quits his job and goes on relief. Where is the equity, the common 
sense, in such a process?” Congressman Gonzales, 114 Cong. Rec. 1833. For the impact of 
garnishment on personal bankruptcies see H.R. Rep. No. 1040, 90th Cong., 1st Sess., 20- 21.
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hearing and trial of the case. The Wisconsin law is said to violate the “fun-
damental principles of due process.” Of course the Due Process Clause of 
the Fourteenth Amendment contains no words that indicate that this Court 
has power to play so fast and loose with state laws. The arguments the 
Court makes to reach what I consider to be its unconstitutional conclusion, 
however, show why it strikes down this state law. It is because it considers 
a garnishment law of this kind to be bad state policy, a judgment I think 
the state legislature, not this Court, has power to make. The Court shows 
it believes the garnishment policy to be a “most inhuman doctrine”; that it 
“compels the wage earner, trying to keep his family together, to be driven 
below the poverty level”. . . .

The foregoing emotional rhetoric might be very appropriate for 
Congressmen to make against some phases of garnishment laws. Indeed, 
the quoted statements were made by Congressmen during a debate over a 
proposed federal garnishment law. The arguments would also be appro-
priate for Wisconsin’s legislators to make against that State’s garnishment 
laws. But made in a Court opinion, holding Wisconsin’s law unconstitu-
tional, they amount to what I  believe to be a plain, judicial usurpation 
of state legislative power to decide what the State’s laws shall be. . . . The 
Court thus steps back into the due process philosophy which brought on 
President Roosevelt’s Court fight. Arguments can be made for outlawing 
loan sharks and installment sales companies but such decisions, I  think, 
should be made by state and federal legislators, and not by this Court. . . .

Every argument implicit in . . . my Brother Harlan’s views has been, in 
my judgment, satisfactorily answered in the opinion of the Supreme Court 
of Wisconsin in this case — an outstanding opinion on constitutional law. 
That opinion shows that petitioner was not required to wait until the “cul-
mination of the main suit,” that is, the suit between the creditor and the 
petitioner. In fact the case now before us was not a final determination of 
the merits of that controversy but was, in accordance with well- established 
state court procedure, the result of a motion made by the petitioner to dis-
miss the garnishment proceedings. With reference to my Brother Harlan’s 
statement that petitioner’s deprivation could not be characterized as de 
minimis, it is pertinent to note that the garnishment was served on her and 
her employer on the same day, November 21, 1966; that she, without wait-
ing for a trial on the merits filed a motion to dismiss the garnishment on 
December 23, 1966, which motion was denied by the Circuit Court on April 
18, 1967; and that it is that judgment which is before us today. The amount 
of her wages held up by the garnishment was $31.59. The amount of interest 
on the wages withheld even if computed at 10% annually would have been 
about $3. Whether that would be classified as de minimis I do not know and 
in fact it is not material to know for the decision of this case. . . .

The indebtedness of petitioner was evidenced by a promissory note, but 
petitioner’s affidavit in support of the motion to dismiss, according to the 
Wisconsin Supreme Court contained no allegation that she is not indebted 
thereon to the plaintiff. Of course if it had alleged that, or if it had shown 
in some other way that this was not a good- faith lawsuit against her, the 
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Wisconsin opinion shows that this could have disposed of the whole case 
on the summary motion.

Another ground of unconstitutionality, according to the state court, was 
that the Act permitted a defendant to post a bond and secure the release 
of garnished property and that this provision denied equal protection of 
the law “to persons of low income.” With reference to this ground, the 
Wisconsin court said:

Appellant has made no showing that she is a person of low income and 
unable to post a bond. 37 Wis. 2d, at 167.

Another ground of unconstitutionality urged was that since many employ-
ers discharged garnished employees for being unreliable, the law threatened 
the gainful employment of many wage earners. This contention the Supreme 
Court of Wisconsin satisfactorily answered by saying that petitioner had 
“made no showing that her own employer reacted in this manner.”

. . .
The state court  .  .  . pointed out that the garnishment proceedings did 

not involve “any final determination of the title to a defendant’s property, 
but merely preserve(d) the status quo thereof pending determination of 
the principal action.” 37 Wis. 2d, at 169. The court then relied on McInnes 
v. McKay, 127 Me. 110 [(Me. 1928)]. That suit related to a Maine attachment 
law which, of course, is governed by the same rule as garnishment law. See 
“garnishment,” Bouvier’s Law Dictionary; see also Pennoyer v. Neff, 95 U.S. 
714 (1877). The Maine law was subjected to practically the same challenges 
that Brother Harlan and the Court raise against this Wisconsin law. About 
that law the Supreme Court of Maine said:

But, although an attachment may, within the broad meaning of the preced-
ing definition, deprive one of property, yet conditional and temporary as 
it is, and part of the legal remedy and procedure by which the property 
of a debtor may be taken in satisfaction of the debt, if judgment be recov-
ered, we do not think it is the deprivation of property contemplated by the 
Constitution. And if it be, it is not a deprivation without ‘due process of law’ 
for it is a part of a process, which during its proceeding gives notice and 
opportunity for hearing and judgment of some judicial or other authorized 
tribunal. The requirements of ‘due process of law’ and ‘law of the land’ are 
satisfied. 127 Me. 110.

This Court did not even consider the challenge to the Maine law worthy 
of a Court opinion but affirmed it in a per curiam opinion, 279 U.S. 820, on 
the authority of two prior decisions of this Court.

The Supreme Court of Wisconsin, in upholding the constitutionality of 
its law also cited the following statement of our Court made in Rothschild 
v. Knight, 184 U.S. 334, 341 [(1902)]:

To what actions the remedy of attachment may be given is for the legislature 
of a State to determine and its courts to decide. . . . 
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The Supreme Court of Wisconsin properly pointed out:

The ability to place a lien upon a man’s property, such as to temporarily 
deprive him of its beneficial use, without any judicial determination of prob-
able cause dates back not only to medieval England but also to Roman times. 
37 Wis. 2d, at 171.

The State Supreme Court then went on to point out a statement made by 
Mr. Justice Holmes in Jackman v. Rosenbaum Co., 260 U.S. 22, 31 [(1922)]:

The Fourteenth Amendment, itself a historical product, did not destroy his-
tory for the States and substitute mechanical compartments of law all exactly 
alike. If a thing has been practiced for two hundred years by common con-
sent, it will need a strong case for the Fourteenth Amendment to affect it, as 
is well illustrated by Ownbey v. Morgan, 256 U.S. 94, 104 [(1921)].

The Ownbey case, which was one of the two cited by this Court in its per 
curiam affirmance of McInnes v. McKay, supra, sustained the constitution-
ality of a Delaware attachment law. . . .

In the first sentence of the argument in her brief, petitioner urges that 
this Wisconsin law ‘is contrary to public policy’; the Court apparently finds 
that a sufficient basis for holding it unconstitutional. This holding savors 
too much of the “Natural Law,” “Due Process,” “Shock- the- conscience” test 
of what is constitutional for me to agree to the decision. See my dissent in 
Adamson v. California, 332 U.S. 46, 68 [(1947)]. . . . 

Note: Due Process as Notice and a Chance to Be Heard

Let’s begin by trying to understand why this simple debt collection case 
launched a revolution in due process. The first step in due process analysis 
is to determine whether life, liberty, or property is at stake. In Sniadach, 
it is property  —  Ms. Sniadach’s right to the full use of the wages she had 
earned. Other classic due process cases have held that various govern-
ment benefits are a form of property and that the government must give 
beneficiaries notice and a chance to be heard before these benefits are 
revoked. In one of the most famous cases, for example, the Court held that 
due process required notice and a right to be heard prior to the termina-
tion of welfare benefits under the federal Aid to Families with Dependent 
Children program and a parallel state law. Goldberg v. Kelly, 397 U.S. 254 
(1970). As in Sniadach, the Court emphasized in Goldberg that “termination 
of aid pending resolution of a controversy over eligibility may deprive an 
eligible recipient of the very means by which to live while he waits. . . . His 
need to concentrate upon finding the means for daily subsistence, in turn, 
adversely affects his ability to seek redress from the welfare bureaucracy.” 
Id. at 264. In our problem case, does the student have a property interest in 
attending college, or is it more of a liberty, or associational interest?
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Though the short opinion in Sniadach spoke only to the peculiar hard-
ships of wage garnishment, it dramatically affected other state proce-
dures regulating the relationship between debtors and creditors. You can 
anticipate some of the possibilities in Justice Black’s concern that the case 
would affect Maine’s procedure for prejudgment “attachment” of property. 
Sniadach had even broader implications because, in any civil suit for money 
damages, not just breach of contract claims central to debtor- creditor dis-
putes, the defendant is a potential debtor. If she loses, she will owe the 
plaintiff damages. That means every plaintiff has an incentive to use pre-
judgment procedures to seize the defendant’s assets to satisfy the judgment 
if she prevails. Sniadach thus opened all forms of prejudgment seizure of 
property to attack.

After Sniadach was decided both the legal community and creditors anx-
iously awaited the next case. The long legal journey of Margarita Fuentes to 
the Supreme Court started with her visit to a Legal Services Office in Miami, 
Florida. See C. Michael Abbott and Donald C. Peters, Fuentes v. Shevin: A 
Narrative of Federal Test Litigation in the Legal Services Program, 57 Iowa 
L. Rev. 955 (1972). Fuentes had purchased a stove and a stereo and fallen 
behind on her payments. One day the sheriff came to her house waving a 
writ of replevin, unplugged both items, and carted them away. Again the 
Court wrote broadly and based its decision squarely on the lack of notice 
before seizure of the property. Fuentes v. Shevin, 407 U.S. 67 (1972) (hold-
ing that prejudgment replevin without notice and opportunity to be heard 
violates due process).

Though the Florida statute was called “replevin,” it was like the provi-
sions of virtually all states that allowed pretrial repossession of property in 
which both creditor and debtor had some interest. In Louisiana the proce-
dure allowing prejudgment attachment of property was entitled “seques-
tration.” Just two years after Fuentes, that statute was upheld. Mitchell 
v.  W.T. Grant Co., 416 U.S. 600 (1974). Lawrence Mitchell allegedly owed 
$574.17 on a stove, stereo, refrigerator, and washing machine when they 
were seized from him.

In an unusually bitter dissent, Justice Stewart, writing for three members 
of the Court, said that Mitchell was “constitutionally indistinguishable from 
Fuentes.” Id. at 634 (Stewart, J., dissenting). But the majority found that the 
statute was saved by provisions for the exercise of real judicial discretion in 
issuing prejudgment orders, the posting of a bond, and a quick postseizure 
hearing.

Essentially Mitchell held that it was possible for creditors’ remedies to 
pass constitutional muster. But the final case in the series, North Georgia 
Finishing, Inc. v. Di- Chem, Inc., 419 U.S. 601 (1975), holding Georgia’s pre-
judgment attachment statute unconstitutional, made plain that due process 
scrutiny was still alive:

Here, a bank account, surely a form of property, was impounded and, absent 
a bond, put totally beyond use during the pendency of the litigation on the 
alleged debt, all by a writ of garnishment issued by a court clerk without 
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notice or opportunity for an early hearing and without participation by a 
judicial officer.

Id. at 606.
For almost 20 years, the Supreme Court did not take another prejudg-

ment remedies case. In the meantime, state legislatures scrambled to revise 
their procedures to better balance the interests of creditors, debtors, plain-
tiffs, defendants, and commercial actors.

One state’s efforts to update its prejudgment remedies were in the back-
ground of the 1991 Supreme Court opinion in Connecticut v. Doehr, 501 
U.S. 1 (1991). In that case, a personal quarrel led to the placing of a lien 
on Doehr’s house in connection with a tort action for assault and battery. 
A  lien prevents the sale of the property and can also obstruct the use 
of the property as collateral on a loan. Relying on the Sniadach line, the 
Court held that, as applied in this case, the Connecticut statute violated 
due process.

Though it revived procedural due process in a rather dramatic way, Doehr 
was different because it involved real property. All the prior cases had dealt 
with some form of personal property and the physical seizure of the prop-
erty itself, which triggered due process concerns. In Shaumyan v. O’Neill, 
987 F.2d 122 (2d Cir. 1993), the Second Circuit upheld the application of the 
same Connecticut statute involved in Doehr in a case where homeowners 
were dissatisfied with painting and repairs on their house and refused to 
pay. The contractors sued in state court and obtained an attachment of the 
home without either a prior hearing or the posting of a bond. Can you see a 
distinction in the relationship between the defendant’s home and the cause 
of action in each of these two cases? In Shaumyan, it matters that the lien is 
tied to a dispute about work done on the house.

Think about the interaction of legislatures and courts that this set of 
cases illustrates. Does it seem like a good way for the legal system to oper- 
ate, or do you agree with the judge who dissented from the Second Circuit’s 
earlier holding that the Doehr statute was unconstitutional? He wrote:

The Due Process Clause is not a code of civil procedure.  .  .  .  An ex parte 
prejudgment attachment of real estate does not deprive the owner of any 
possessory rights in his property. At most, it impairs the market value of the 
property during the brief interval between the ex parte attachment and the 
“expeditious” adversary hearing required by state law. . . .

Pinsky v. Duncan, 898 F.2d 852 (2d Cir. 1990) (Newman, J., dissenting).
Note how much the personnel of the Court has changed since Sniadach 

was decided. Almost three decades later, Justice Scalia wrote for a unani-
mous Court in Gilbert v. Homar, 520 U.S. 924 (1997), that a state universi-
ty’s failure to provide notice and a hearing before suspending a university 
police officer without pay did not violate the officer’s right to due process. 
The officer had been arrested and formally charged with a felony drug 
charge, which was dropped a few days later.
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Note: Private Actors and Due Process

In the previous note we learned that due process applies only to depri-
vations of life, liberty, or property. A  second basic requirement is state 
action  —  only the government is required by the Constitution to render 
due process in its dealings. In the problem case, we do not specify whether 
the university is public or private. A private university is not bound by the 
Due Process Clause.

As you will learn in other courses, the line between private and official 
conduct is sometimes blurred such that it is difficult to decide whether state 
action is present. In general, you may assume that when the challenged 
actions are those of the government itself  —  such as the admission deci-
sions of a public (but not private) institution  —  then they satisfy state action 
and thereby may implicate constitutional rights. Actions by others do not 
generally implicate constitutional rights. See Flagg Bros., Inc. v. Brooks, 436 
U.S. 149 (1978) (holding there was no state action in the sale of a debtor’s 
goods by a private warehouse that had the goods in its possession and 
under state law had a lien for unpaid storage charges). This does not mean 
that private actions are legal simply because they are beyond constitutional 
reach. On the contrary, actions that would be unconstitutional in the pub-
lic sector likewise may be unlawful in private spheres based on statutory, 
contract, tort, or other law.

Note: The Mathews Test

Once we know that a deprivation of life, liberty, or property occurs as 
a result of state action, the due process analysis shifts to a balancing test. 
Can you see what interests the Court weighed in Sniadach? Does it matter 
whether the creditor is right that Ms. Sniadach owes the money for the 
glasses? Against what ideals of fair procedure is the Court judging the 
Wisconsin garnishment statute?

The modern balancing test for determining when notice and a hearing 
must precede the deprivation of life, liberty, or property, and for deciding 
how complete the hearing must be, is set out in Mathews v. Eldridge, 424 
U.S. 319 (1976). In that case, the Court considered whether an evidentiary 
hearing must precede the termination of Social Security disability benefits. 
The Court set out the balancing test as follows:

. . . In Fuentes v. Shevin, 407 U.S., at 96- 97, the Court said only that, in a replevin 
suit between two private parties, the initial determination required some-
thing more than an ex parte proceeding before a court clerk. Similarly, Bell v. 
Burson, 402 U.S., at 540, held, in the context of the revocation of a state- granted 
driver’s license, that due process required only that the pre- revocation hear-
ing involve a probable cause determination as to the fault of the licensee, 
noting that the hearing “need not take the form of a full adjudication of the 
question of liability.” See also North Georgia Finishing, Inc. v. Di- Chem, Inc., 419 
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U.S. 601, 607 (1975). More recently, in Arnett v. Kennedy, supra, we sustained 
the validity of procedures by which a federal employee could be dismissed 
for cause. They included notice of the action sought, a copy of the charge, 
reasonable time for �ling a written response, and an opportunity for an oral 
appearance. Following dismissal, an evidentiary hearing was provided. 416 
U.S. at 142- 146.

These decisions underscore the truism that “[d] ue process,’ unlike some 
legal rules, is not a technical conception with a fixed content unrelated to 
time, place and circumstances.” Cafeteria Workers v. McElroy, 367 U.S. 886, 
895 (1961). “[D]ue process is flexible, and calls for such procedural protections 
as the particular situation demands.” Morrissey v. Brewer, 408 U.S. 471, 481 
(1972). Accordingly, resolution of the issue whether the administrative pro-
cedures provided here are constitutionally sufficient requires analysis of the 
governmental and private interests that are affected. More precisely, our prior 
decisions indicate that identification of the specific dictates of due process generally 
requires consideration of three distinct factors: first, the private interest that will be 
affected by the official action; second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if any, of additional or 
substitute procedural safeguards; and, finally, the Government’s interest, including 
the function involved and the fiscal and administrative burdens that the additional 
or substitute procedural requirement would entail.

424 U.S.  at 333- 335 (emphasis added). Applying these factors, the Court 
held that no evidentiary hearing was necessary before the government 
terminated Social Security disability payments because there is an “elabo-
rate” agency review process in which the beneficiary is given notice of the 
proposed termination, has an opportunity to review the relevant medical 
reports and other evidence in the case file, and is allowed to submit addi-
tional evidence and respond in writing before the termination decision is 
made. Id. at 338- 340.

Unlike in Goldberg, the Court emphasized, “[e] ligibility for disability ben-
efits . . . is not based upon financial need,” so the “disabled worker’s need 
is likely to be less than that of a welfare recipient” and “[i]n addition to the 
possibility of access to private resources, other forms of government assis-
tance will become available where the termination of disability benefits 
places a worker or his family below the subsistence level.” Id. at 340- 342. 
The risk of error in existing procedures was relatively low in the Court’s 
view because a medical assessment is a more “easily documented decision 
than the typical determination of welfare entitlement. In the latter case, a 
wide variety of information may be deemed relevant, and issues of wit-
ness credibility and veracity are often crucial to the decisionmaking pro-
cess.” Id. at 343- 344. The government’s interest in “conserving scarce fiscal 
and administrative resources” was significant (every dollar that goes to 
an undeserving beneficiary diminishes the resources for those who truly 
need it), and the Court emphasized the “wise admonishment of Mr. Justice 
Frankfurter that differences in the origin and function of administrative 
agencies ‘preclude wholesale transplantation of the rules of procedure, trial 
and review which have evolved from the history and experience of courts. 
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The judicial model of an evidentiary hearing is neither a required, nor even 
the most effective method of decisionmaking in all circumstances.’ FCC 
v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940).  .  .  . The essence of 
due process is the requirement that ‘a person in jeopardy of serious loss [be 
given] notice of the case against him and opportunity to meet it.’ Joint Anti- 
Fascist Comm. v. McGrath, 341 U.S. at 171- 72 (Frankfurter, J., concurring).” 
Id. at 348- 349.

The Mathews balancing test is the culmination of a profound evolution 
in thought about what constitutes due process of law  —  an evolution that 
finds its origin in the Magna Carta. Chapter  39 of that charter of rights 
provides:

No free man shall be seized or imprisoned or stripped of his rights or pos-
sessions, or outlawed or exiled, or deprived of his standing in any other way, 
nor will we proceed with force against him, or send others to do so, except by 
the lawful judgment of his equals or by the law of the land.

Chapter 40 provides that “[t] o no one will we sell, to no one deny or delay 
right or justice.” Toni M. Massaro and E. Thomas Sullivan emphasize that in 
early English constitutional thought, “[i]t was not until a 1354 reissue of the 
charter that the phrase ‘due process of law’ was included, but by the end of 
the fourteenth century the due process check against arbitrary government 
forces was firmly established within the charter.” Toni M.  Massaro and 
E. Thomas Sullivan, The Arc of Due Process in American Constitutional 
Law 7 (2013). Even then, “development of a truly robust rule of law struc-
ture with due process protections did not take place  .  .  .  because of the 
influence of divine right” and deference to parliament  —  English courts 
assumed that the process parliament authorized was the process that was 
“due.” Id. at 8.

In the United States, Massaro and Sullivan continue, the earliest treat-
ments of due process by courts

held that the law of the land was simply a guarantee that citizens would be 
subject to whatever laws had been passed by the legislature, and that they 
would not be subject to foreign or arbitrary power.

Id. at 81- 82. Notice that, on this view of procedural due process (that what-
ever process the legislature sets out is “due”) Ms. Sniadach would have no 
recourse against the Wisconsin garnishment statute. “This limited inter-
pretation eventually fell from common use  .  .  .  even though it occasion-
ally found support from certain members of the Court . . . .” Id. at 82. The 
first major shift in the nineteenth century was the development of a his-
torical test that examined the challenged procedure against “those settled 
usages and modes of proceeding existing in the common and statue law of 
England . . . which were shown not to have been unsuited to their civil and 
political condition.” Id. at 83. Could Ms. Sniadach have prevailed on this 
“settled usages” test?
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What kinds of settled usages, other than those embedded in statutes, 
might a court look to? See Norman W. Spaulding, The Enclosure of Justice: 
Courthouse Architecture, Due Process, and the Dead Metaphor of Trial, 
24 Yale J.L. & Hum. 311 (2012) (“Due process . . . has a readily identifiable 
spatial structure with deep historical and cultural resonance. It is the trial 
courtroom. And notwithstanding perennial accusations that due process 
of law is a guarantee of ‘. . . indefinite content,’ courts and legal commenta-
tors have systematically relied upon the courtroom trial as an organizing 
metaphor.  .  .  .  [M] odern courts are constantly imagining the adversarial 
space of the trial courtroom as they decide what procedures should govern 
pre- trial procedures, alternative forms of dispute resolution, and the opera-
tion of the modern administrative state.”).

The modern Mathews balancing test, Massaro and Sullivan emphasize, 
developed gradually over the course of the twentieth century without 
ever completely displacing the “settled usages” approach. Massaro and 
Sullivan, supra, at 87. They point in particular to the significance of Justice 
Frankfurter’s distillation of the virtues of a more flexible approach in his 
concurring opinion in a case relied on by the majority in Mathews, by Justice 
Harlan in his attempt to answer Justice Black’s dissent in Sniadach, and in 
many other cases:

“[D] ue process,” unlike some legal rules, is not a technical conception with 
a fixed content unrelated to time, place and circumstances. Expressing as 
it does in its ultimate analysis respect enforced by law for that feeling of 
just treatment which has been evolved through centuries of Anglo- American 
constitutional history and civilization, “due process” cannot be imprisoned 
within the treacherous limits of any formula. Representing a profound atti-
tude of fairness between man and man, and more particularly between the 
individual and government, “due process” is compounded of history, reason, 
the past course of decisions, and stout confidence in the strength of the dem-
ocratic faith which we profess. Due process is not a mechanical instrument. 
It is not a yardstick. It is a process. It is a delicate process of adjustment ines-
capably involving the exercise of judgment by those whom the Constitution 
entrusted with the unfolding of the process.

Id. at 86- 87 (quoting Joint Anti- Fascist Comm., 341 U.S. at 162- 163 (Frankfurter, 
J., concurring)).

As Massaro and Sullivan conclude, “[d] espite the changes in the stan-
dard for determining what process is due for an individual in a certain con-
text over time, the purpose of these procedures has remained the same: to 
assure that the government makes fair and accurate adjudicatory deci-
sions.” Id. at 88.

Note: Critiques of Due Process Balancing

As we will see shortly in cases concerning the right to counsel, the bal-
ancing mandated by Mathews often comes out in favor of the government 
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and of restricted rather than elaborate process. Mathews itself is an exam-
ple of that. The Court concluded that due process does not demand an 
evidentiary hearing. A more recent example is Hamdi v. Rumsfeld, 542 
U.S. 507 (2004). After the attacks of September 11, 2001 by the al Qaeda 
terrorist network, the United States invaded Afghanistan. An American 
citizen, Yaser Esam Hamdi, was captured on the field of battle by the 
Northern Alliance and turned over to the U.S. military. He was detained 
and interrogated in Afghanistan before being transferred to the naval 
base in Guantanamo Bay, Cuba, in January 2002. When his U.S. citizen-
ship was confirmed a few months later he was transferred to a naval 
brig in Charleston, South Carolina. Hamdi’s father challenged his son’s 
detention by filing an action in federal court asserting that his son had 
been in Afghanistan to do relief work, that he had been in the country 
less than two months before being captured, and that he was not properly 
classified as an “enemy combatant.” The government responded by filing 
a declaration by an intelligence officer asserting that Hamdi was “affili-
ated” with the Taliban.

The central question was what procedures the government had to fol-
low in determining whether Hamdi was indeed an enemy combatant. 
Justice O’Connor, writing for a plurality, applied the Mathews balancing 
test and concluded that while the government had to provide an eviden-
tiary hearing to protect Hamdi’s liberty interest in establishing that he was 
not subject to indefinite detention as an enemy combatant, hearsay should 
be allowed, the government should enjoy a presumption in favor of its evi-
dence, and the adjudicator need not be a judicial officer. These procedural 
modifications, Justice O’Connor concluded, were necessary to protect the 
government’s national security interests in a time of war

A few months after the case was decided, the government released 
Hamdi from the naval brig under negotiated terms. By that time, Hamdi 
had been detained without charges for almost three years. To secure his 
release, Hamdi agreed to give up his U.S.  citizenship, to be deported 
to Saudi Arabia, and to abide by travel restrictions prohibiting him 
from returning to the United States or going to Israel, the West Bank, 
the Gaza Strip, Syria, Afghanistan, or Pakistan. He also was required 
to waive any right to sue the United States for the harm caused by his  
detention.

Justices Scalia and Stevens, an unlikely duo, dissented on the ground 
that a U.S. citizen either must be charged and tried or released. Far from 
providing a reliable measure of due process, they complained, Mathews bal-
ancing invites the Court “to prescribe what procedural protections it thinks 
appropriate” and adopt a “Mr. Fix- it Mentality” well beyond the compe-
tence and authority of the judicial branch. Id. at 575- 576 (Scalia, J., dissent-
ing) (emphasis in original). Justice Thomas’s separate dissent in Hamdi 
attacked the balancing test as well. He argued that due process balancing 
has no place in matters of national security. And even if it were applicable, 
he added, the plurality got the balance wrong by giving excessive weight 
to Hamdi’s interests and insufficient weight to government interests. His 
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dissent parallels arguments Justice Rehnquist once raised regarding the 
subjectivity of the Mathews factors:

In Goldberg we required a full- fledged trial- type hearing, and in Mathews we 
declined to require any pretermination process other than those required by 
the statute. At times this balancing process may look as if it were undertaken with 
a thumb on the scale, depending upon the result the Court desired. . . . The lack of 
any principled standards in this area means that these procedural due pro-
cess cases will recur time and again. Every different set of facts will present 
a new issue on what process was due and when.

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 562, n.* (1985) (Rehnquist, 
J., dissenting) (emphasis added). You can see that, although Justice Black 
provided the lone dissent in Sniadach, his concerns about expanding pro-
cedural due process protections based on the sentiments of individual 
Justices have resonated with the modern Court.

There are equally strong criticisms of the Mathews balancing test from 
the left. Professor Jerry Mashaw’s critique has been particularly influen-
tial. See Jerry Mashaw, The Supreme Court’s Due Process Calculus for 
Administrative Adjudication: Three Factors in Search of a Theory of Value, 
44 U. Chi. L. Rev. 28 (1976). His primary concern is that the Court’s account 
of the values of due process was incomplete. Due process is not only about 
the risk of error, but also about individual dignity, equality, and tradition. 
Yet nothing in Mathews refers to these important aspects of “fair proce-
dure.” Moreover, although the due process calculus set forth in Mathews 
appears scientific, it actually is highly subjective and manipulable — here 
liberal and conservative critiques meet. How is the judge to measure the 
risk of error referred to in the test? As Mashaw says, “the calculus asks 
unanswerable questions. For example, what is the social value, and the 
social cost, of continuing disability payments until after an oral hearing 
for persons initially determined to be ineligible?” Id. at 48. Finally, Mashaw 
argues that the Bill of Rights is “meant to insure individual liberty in the 
face of contrary collective action.” Id. at 49. This suggests that the Mathews 
calculus is focusing on constitutionally irrelevant factors by emphasizing 
state interest rather than individual liberty.

Yet this critique may ignore the positive features of Mathews, especially 
its realistic appraisal of the significance of procedural costs to procedural 
rights, and of how any basic constitutional test must be flexible enough to 
apply to a vast range of due process scenarios. Particularly in the context 
of administrative law, which Mathews addressed, procedural costs must 
be taken seriously, given the number of hearings involved. Moreover, one 
must consider that administrative procedures are intended to be an alter-
native to civil litigation. If due process is construed to require a full- blown 
adversary hearing in every instance, then most alternative forms of dispute 
resolution would violate due process.

Of course, taken too far, administrative adjudication can replace trials in 
independent courts with resolution by the executive branch on terms that 
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serve the interests of the executive branch. See Norman W. Spaulding, Due 
Process Without Judicial Process, 85 Fordham L. Rev. 2249, 2252- 2253 (2017) 
(describing desire of New Deal proponents of administrative state to rel-
egate courts “to a subordinate role in American Law” and to “circumvent 
judicial review” of agency action). This has become a persistent complaint 
in areas such as immigration law because the first “courts” to hear asylum 
and removal cases are administrative courts staffed and supervised by the 
Attorney General. See Maria Sacchetti, Immigration Judges’ Union Calls 
for Immigration Court Independent from Justice Dept., Wash. Post, Sept. 
21, 2018 (reporting that the Attorney General removed judges who chal-
lenged the fairness of notice given to immigrants of their hearings, limited 
judge’s power to grant immigrants time to locate counsel or gather evi-
dence, and imposed a “production quota” of at least 700 cases a year that 
“undermin[ed] judicial independence and immigrants’ rights to a fair hear-
ing”); Adrienne Pon, Note, Identifying Limits to Immigration Detention 
Transfers and Venue, 71 Stan. L. Rev. 747 (2019); Emily Ryo, Detention as 
Deterrence, 71 Stan. L. Rev. Online 237 (2019) (describing procedural bur-
dens that prevent immigrants from pursuing judicial review of meritorious 
claims for relief).

Note: Due Process and Postjudgment Remedies

Sniadach was decided in 1969, five years after President Johnson declared 
an “unconditional war” on poverty in his State of the Union address. The 
series of legislative initiatives that followed to “relieve the symptoms of 
poverty . . . and, above all, to prevent it,” have been condemned as “a catas-
trophe” by critics and praised as expressing our deep commitment as a 
society to the “dignity and potential of every human being” by others. See 
Dylan Matthews, Everything You Need to Know About the War on Poverty, 
Wash. Post., Jan. 8, 2014. One of the reasons the NAACP became involved 
in cases like Ms. Sniadach’s is that civil rights leaders saw the potential of 
the president’s initiative to unify social movements  —  a policy that could 
advance civil rights by addressing broader legal and social conditions 
that perpetuate economic disparities. Part of the most vigorous exchanges 
among the Justices in Sniadach concerns whether the majority was using 
the Due Process Clause of the Fourteenth Amendment in the service of the 
war on poverty.

In the wake of the Great Recession of 2008 and the recession caused by 
COVID- 19, attention has returned to widespread economic disparities and 
racial injustice in debtor- creditor relations. The excerpt that follows is part 
of a civil complaint  —  the pleading filed to initiate a lawsuit  —  drafted 
by the Civil Advocacy Clinics at the Saint Louis University School of Law 
and other public interest lawyers. This particular complaint involves debt 
collection practices by a city bordering Ferguson, Missouri. After issuing 
traffic citations and fines for other minor violations of the municipal code, 
the City of Jennings holds indigent defendants who cannot afford bail in 
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custody until they agree to plead guilty. The guilty plea is then used as the 
basis for a civil judgment requiring payment of the fines, fees, costs, and 
late payment penalties. In order to collect, the city issues arrest warrants 
for non- payment and missed payments, and it holds arrestees in indefi-
nite detention in its municipal jails to induce them to pay. Because the city 
budget depends in part on the revenue from its fines and penalties, it has a 
strong incentive to use aggressive collection practices.

Information about these practices came to light after the Department 
of Justice published its report on widespread racial discrimination in the 
administration of criminal justice in and around Ferguson. One of the find-
ings of the DOJ Report on Ferguson was that severe funding shortages and 
racial discrimination led the court to become parasitic on the population 
it was supposed to serve. “The municipal court does not act as a neutral 
arbiter of the law or a check on unlawful police conduct. Instead, the court 
primarily uses its judicial authority as the means to compel the payment 
of fines and fees that advance the City’s financial interests. This has led 
to court practices that violate the Fourteenth Amendment’s due process 
and equal protection requirements. The court’s practices . . . impose unnec-
essary harm, overwhelmingly on African American individuals, and run 
counter to public safety.” Investigation of the Ferguson Police Dep’t, United 
States Dep’t of Justice, Civil Rights Division, Mar. 4, 2015.

The Sniadach- Fuentes line of cases addressed due process defects in pre-
judgment remedies that favored creditors. As you read the excerpts of the 
complaint below, consider how those cases, and the Mathews balancing test, 
might apply to postjudgment collection practices.

Jenkins v. The City of Jennings
4:15- cv- 00252
Filed February 8, 2015
United States District Court for the Eastern District of Missouri

CLASS ACTION COMPLAINT

INTRODUCTION

1. The Plaintiffs in this case are each impoverished people who were 
jailed by the City of Jennings because they were unable to pay a debt owed 
to the City from traffic tickets or other minor offenses. In each case, the City 
imprisoned a human being solely because the person could not afford to 
make a monetary payment. Although the Plaintiffs pleaded that they were 
unable to pay due to their poverty, each was kept in jail indefinitely and 
none was afforded a lawyer or the inquiry into their ability to pay that the 
United States Constitution requires. . . .

2. Once locked in the Jennings jail, impoverished people owing debts to the 
City endure grotesque treatment. They are kept in overcrowded cells; they are 
denied toothbrushes, toothpaste, and soap; they are subjected to the stench of 
excrement and refuse in their congested cells; they are surrounded by walls 
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smeared with mucus, blood, and feces; they are kept in the same clothes for 
days and weeks without access to laundry or clean undergarments; they step 
on top of other inmates, whose bodies cover nearly the entire uncleaned cell 
floor, in order to access a single shared toilet that the City does not clean; 
they huddle in cold temperatures with a single thin blanket even as they beg 
guards for warm blankets; they develop untreated illnesses and infections in 
open wounds that spread to other inmates; they sleep next to a shower space 
overgrown with mold and slimy debris; they endure days and weeks without 
being allowed to use the shower; women are not given adequate hygiene prod-
ucts for menstruation, and the lack of trash removal has on occasion forced 
women to leave bloody napkins in full view on the cell floor where inmates 
sleep; they are routinely denied vital medical care and prescription medica-
tion, even when their families beg to be allowed to bring medication to the jail; 
they are provided food so insufficient and lacking in nutrition that inmates are 
forced to compete to perform demeaning janitorial labor for extra food rations 
and exercise; and they must listen to the screams of other inmates being beaten 
or tased or in shrieking pain from unattended medical issues as they sit in 
their cells without access to books, legal materials, television, or natural light. 
Perhaps worst of all, they do not know when they will be allowed to leave.

3. In each of the past two years, inmates have committed suicide in the 
Jennings jail after being confined there solely because they did not have 
enough money to buy their freedom. Others have attempted to take their own 
lives under similar conditions.

4. These physical abuses and deprivations are accompanied by other perva-
sive humiliations. Jennings jail guards routinely taunt impoverished people 
when they are unable to pay for their release, telling them that they will be 
released whenever jail staff “feels” like letting them go. As described in detail 
below, jail staff routinely laugh at the inmates and humiliate them with dis-
criminatory and degrading epithets about their poverty and their physical 
appearance.

5. City officials and employees  —  through their conduct, decisions, train-
ing and lack of training, rules, policies, and practices  —  have built a munic-
ipal scheme designed to brutalize, to punish, and to profit. The architecture 
of this illegal scheme has been in place for many years.1

6. In 2014, the City of Jennings issued an average of more than 2.1 arrest 
warrants per household and almost 1.4 arrest warrants for every adult, 
mostly in cases involving unpaid debt for tickets. . . .

1. See, e.g., T.E. Lauer, Prolegomenon to Municipal Court Reform in Missouri, 31 Mo. 
L. Rev. 69, 93 (1966) (“Our municipal jails are, in almost every case, nothing but calabooses 
suited at best for temporary detention. The worst of them are comparable with medieval 
dungeons of the average class; they are the shame of our cities.”); id. at 88 (“[I] t seems that 
many citizens of the state are being confined needlessly in our city jails. . . .”); id. at 85  
(“[I]t is disgraceful that we do not appoint counsel in our municipal courts to represent 
indigent persons accused of ordinance violations.”); id. at 90 (“It is clear that many munici-
palities have at times conceived of their municipal courts in terms of their revenue- raising 
ability. . . .”).
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7. The City’s modern debtors’ prison scheme has been increasingly prof-
itable to the City of Jennings, earning millions of dollars over the past sev-
eral years. It has also devastated the City’s poor, trapping them for years 
in a cycle of increased fees, debts, extortion, and cruel jailings. The fami-
lies of indigent people borrow money to buy their loved ones out of jail at 
rates arbitrarily set by jail officials, only for them later to owe more money 
to the City of Jennings from increased fees and surcharges. Thousands of 
people like the Plaintiffs take money from their disability checks or sacri-
fice money that is desperately needed by their families for food, diapers, 
clothing, rent, and utilities to pay ever increasing court fines, fees, costs, 
and surcharges. They are told by City officials that, if they do not pay, they 
will be thrown in jail. The cycle repeats itself, month after month, for years.

8. The treatment of Samantha Jenkins, Edward Brown, Keilee Fant, 
Byeon Wells, Meldon Moffit, Allison Nelson, Herbert Nelson Jr., and Tonya 
DeBerry reveals systemic illegality perpetrated by the City of Jennings 
against some of its poorest people. . . .

9. By and through their attorneys and on behalf of a class of similarly 
situated impoverished people, the Plaintiffs seek in this civil action the vin-
dication of their fundamental rights, compensation for the violations that 
they suffered, injunctive relief assuring that their rights will not be violated 
again, and a declaration that the City’s conduct is unlawful. In the year 
2015, these practices have no place in our society. . . .

171. Tonya DeBerry is a 52- year- old woman. Over the past 13 years, she 
has been jailed repeatedly by the City of Jennings because of unpaid court 
fines and costs. Over that time period, she has paid thousands of dollars to 
Jennings for fines, costs, surcharges, and added fees. . . .

173. On one occasion in 2012, Ms. DeBerry arrived late to the Jennings 
court while proceedings were going on. She had arrived to make her 
monthly $100 payment. She was told that the doors to the public proceed-
ings were locked because the court was too crowded, and officers refused 
to let her enter to make her payment. The court officer told her to call the 
Jennings clerk the next day. Ms. DeBerry called the next day, and the City 
clerk told her that the City would not accept payment because she was a 
day late. The City told her that there was now a warrant out for her arrest 
because she had not paid the previous evening. She was told that she now 
had to pay a “bond” of $400. When Ms. DeBerry asked what that meant, 
the City clerk explained that she would be arrested if she did not pay $400 
and that her debts had increased because, pursuant to City policy, a war-
rant fee had been added to her costs. In order to remove the warrant and 
avoid arrest, she had to pay $400. Ms. DeBerry could not afford to pay $400 
to remove the warrant.

174. In September 2012, Ms. DeBerry was again arrested and held in the 
Jennings jail because of her non- payment. Jail staff threatened her with 
indefinite incarceration unless she paid approximately $700. It took her fam-
ily two days to borrow and raise the $700 necessary to pay for her release.

175. In January 2014, Ms. DeBerry was again arrested because of her non-  
payment. When she was brought to the jail, she was told that she would not 
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be released unless she paid $2,400 because that was the amount of her total 
debt to the City from old fines and costs. She was then told that she would 
be released for $1,400. She stated that she was poor and that she could not 
afford to pay anywhere near that amount. After two nights in jail, the City 
reduced her release amount to $100, and her family came to the jail and 
bought her release.

176. For years, Ms. DeBerry has been afraid to leave her own home for 
fear that she would be arrested on warrants for non- payment and held for 
days or weeks until someone could borrow enough money to free her. Ms. 
DeBerry is disabled and depends on federal disability support and food 
stamps to survive. . . .

178. As with the other Plaintiffs, the threat of being jailed for non- payment 
by Jennings has been a constant fact of everyday life for Ms. DeBerry and 
her family for years. It affects every decision to leave their home every day, 
including going to the grocery store or going to church. . . .

181. Ms. DeBerry has paid many thousands of dollars to Jennings for bal-
looning costs, fines, surcharges, and fees.

182. During her time in the Jennings jail, Ms. DeBerry was forced to 
endure grotesque conditions similar to those endured by the other Plaintiffs 
described in this Complaint. . . .

184. As with all of the other Plaintiffs, the City of Jennings never made 
any meaningful inquiry into Ms. DeBerry’s indigence prior to jailing her or 
keeping her in jail for non- payment. Nor did the City consider any alterna-
tives to incarceration or provide her with an attorney. . . .

187. It is the policy and practice of the City of Jennings to use its munici-
pal court and its jail as significant sources of revenue generation for the 
City. The money to be brought into the City through the municipal court is 
budgeted by the City in advance.15 As a result, the entire municipal govern-
ment apparatus, including municipal court officials and City jailors, has a 
significant incentive to operate the court and the jail in a way that maxi-
mizes revenues, not justice.

188. Decisions regarding the operation of the court and the jail  —  
including but not limited to the assessment of fines, fees, costs,16 and sur-
charges; the availability and conditions of payment plans; the setting of 
amounts required for release from jail; the issuance and withdrawal of 
arrest warrants; and the non- appointment of an attorney  —  are signifi-
cantly influenced by and based on maximizing revenues collected rather 
than on legitimate penological considerations. . . .

190. Over the past five years, the City of Jennings, according to its public 
records, has earned more than $3.5 million dollars from its municipal court 

15. The City uses the money collected through these procedures to help fund the City 
jail, to pay Municipal Court judicial salaries, to pay City Attorney’s Office salaries, and to 
fund other portions of the City budget.

16. Missouri Law requires costs to be waived for the indigent, see Mo. Code § 479.260, 
but the City ignores that law.


