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PREFACE

The field of firearms law has grown dramatically since the first edition of this
text was published in 2012. Second Amendment case law has proliferated in the
last decade, and so have new laws regarding the right to keep and bear arms.

The book is intended to serve as both a treatise and a textbook. It has become
a reference source in litigation and has been cited in judicial opinions and briefs,
including by then-Judge Brett Kavanaugh. To provide starting points for research
by professors, judges, students, and other scholars, we cite many primary sources
as well as the most important modern scholarship. The book covers the leading
controversies about arms laws, past and present, from the ancient and medieval
worlds through modern 3D gun printing. Besides firearms, this book examines law
and policy for other Second Amendment arms, like knives, martial arts weapons,
electroshock weapons, and others.

Although this book is all about arms, the true subject is something else. The
Lord of the Rings —notwithstanding the title and the plot—wasn’t really about rings,
and this book, title notwithstanding, isn’t really about firearms.

The study of arms rights, duties, and controls raises fundamental legal ques-
tions: Who is sovereign, and who has the right to be? Questions of sovereignty
encompass broad questions about a nation’s self-government, individual ones relat-
ing to personal defense of bodily integrity, and everything in between.

From ninth-century England to the twenty-first-century United States, the
same questions recur: How do arms in the hands of individuals enhance —or
endanger— community security, personal security, order, and liberty?

This book always considers arms laws in their broader social context. Cases,
statutes, and other legal materials are presented in conjunction with the culture,
technology, and politics of their times.

Chapter 1 provides data and summarizes research on arms possession, use,
and misuse in the modern United States. Chapter 2 and succeeding chapters pro-
ceed mostly chronologically—from England to the American colonies, the Revo-
lution, and through the twentieth century. Chapters 8 and 9 cover the two major
federal statutes governing firearms. Then come the foundational Supreme Court
cases of the early twenty-first century, District of Columbia v. Heller and McDonald v.
Chicago. Finally, five chapters discuss how modern lower courts have applied and
created Second Amendment law after Hellerand McDonald.

The chronological organization has proven a natural format for classes. But
users can choose their own paths. For example, one can start with Heller (Ch. 11.A)
and then proceed immediately to the post-Heller cases in the lower courts (Chs. 12-16).
Or one can start at the beginning, with English legal history, follow the developing
story of the right to arms over the next 1,100 years, and then read Heller and its
dissents to see how they synthesize that history. A practice-oriented approach would

XXXi
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closely study the National Firearms Act, the 1968 Gun Control Act (Chs. 8 and 9),
and state arms laws (Ch. 10).

Throughout the book, the Notes and Questions include bolded Connection
Questions (“CQ”) to signal items that relate to other topics in other chapters.

Mindful that more pages mean a costlier textbook, we have endeavored not to
increase the printed page count, even as we cover substantial new material. Thus,
some cases that were excerpted in the second edition are now summarized in nar-
rative text. Many of the excerpted cases have been further edited for brevity and
clarity.

For some citations we use footnotes, rather than in-line cites. The decisions
about what cites go into a footnote were made primarily with an eye on the page
count. Because a footnote consumes an entire line of text, we have kept most short
cites in-line. We have eliminated all citation use of supra, infra, and reduced the use
of “at.” Cross-references to other chapters are in the form of “Ch. 7.D.4.” Cross ref-
erences within a chapter are in the form of “Part E” or “Section “E.5.”

The field has grown so dramatically that over a third of this work’s material
is provided online, at no cost. It can be found at https://www.wklegaledu.com
/Johnson-SecondAmendment3 and at the book’s website, firearmsregulation.org.
As described below, Chapters 1-16 comprise the printed and ebook editions, and
Chapters 17-23 are online only.

One scholar, noting the importance of tradition in the Supreme Court’s analy-
sis of the right to arms, points out that traditions change over time. He asks, “Whose
traditions? English, American, African American, city, county, South, North? Since
the thirteenth century? Since the sixteenth? The eighteenth? . .. [I]n 1791, in 1868,
in 1930, or 2016?” Darrell A. H. Miller, Second Amendment Traditionalism and Desue-
tude, 14 Geo. ]J.L. & Pub. Pol'y 223, 225 (2016). In this book, the answer is “all of
the above.” The printed book proceeds chronologically beginning in ninth-century
England and continues through 2021. Online Chapter 21, on Antecedents of the
Second Amendment, goes as far back as ancient China and Greece. For the United
States, slavery and a racial caste system are central to the history of arms rights and
arms control, and we address them in detail. We also cover Native Americans in
more breadth and depth than one will find in any other law school textbook other
than books devoted to Indian Law. Issues involving Blacks and Indians are further
treated in online Chapter 17. Other people from all over the world —including
Tibetans, Chinese, Jews, Armenians, Darfuri, Czechs, Slovaks, Canadians, Venezu-
elans, and many others—are discussed in online Chapters 18, 19, and 21. You can
decide whose traditions and history should be considered in policy making or legal
interpretation. We believe that all are instructive.

Chapter 1 provides a detailed treatment of the empirical social science and
commentary surrounding gun ownership, gun use, and gun crime. We have found
that starting with a basic grounding in this material is helpful to students, letting
them engage in an informed way with the rest of the material in the course.

Chapter 2 covers historical arms rights and duties in the United Kingdom —a
topic that was not only important to the American Founders but remains a part
of modern judicial analysis of American rights. Due to space considerations, this
Chapter is shorter than its second edition predecessor. A fuller version is available
in online Chapter 22, which provides additional social, political, and religious
context.
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Chapter 3 (the American colonies) and Chapter 4 (the American Revolution)
were a single Chapter 3 in the second edition. The theme of Chapter 3 is how new
conditions in America created a novel and distinctive American arms culture that
influenced arms law and philosophy. The new Chapter 3 includes an improved and
more detailed presentation of colonial laws mandating arms possession and arms
carrying. It also includes more material on Native Americans, who played an import-
ant role in shaping what would become American gun culture. We include all per-
spectives on Native Americans—of the European colonial powers, of the American
colonists, and, most importantly, of the Native Americans themselves. Coverage of
Native Americans issues continues with new material in Chapters 6 and 7.

Chapter 4 examines the role of arms in the American Revolution, the role of
arms control in precipitating the Revolution, and the arms laws of the Articles of
Confederation and the new State governments. Having initially adopted a policy
of decentralized defense by necessity, Americans came to regard dispersed arms
ownership as so central to their identity that they started a war when the British
government tried to confiscate arms.

Chapter 5 covers the history of the adoption of the Constitution, the contro-
versies about the Constitution’s new federal militia powers, and the adoption of the
Second Amendment.

Chapter 6 covers the period from the Early Republic to the eve of the Civil
War. It includes an explanation of how technological changes in arms manufactur-
ing—such as the invention of machine tools that could produce interchangeable
parts—affected the exercise of the right to arms and eventually arms laws.

In this third edition, the technology discussions in the printed book and
ebook have been condensed; the full story is available in online Chapter 23.

Chapter 7 covers the Civil War through the end of the nineteenth century.
It includes a summary of self-defense law and related topics, such as Stand Your
Ground laws.

Chapter 8 covers the early twentieth century through the end of World War
II. It includes a detailed examination of the first major federal gun control law,
the National Firearms Act of 1934 (NFA). The NFA material is organized to help
students become practice-ready. Although the NFA covers only a fairly small subset
of arms, lawyers who practice firearms law find that the NFA generates many cases.

Chapter 9 begins with social, racial, and political history of firearms policy
from the mid-twentieth century to the early twenty-first. The Chapter then pro-
ceeds to a very detailed treatment of the main federal gun control law, the Gun
Control Act of 1968 (GCA), as amended. The improved structure in this third edi-
tion will help the reader become practice-ready for GCA cases—a necessity for any-
one engaged in the general practice of criminal law in federal courts.

Because the NFA and the GCA have many analogues in state law, the study of
the federal statutes also helps prepare students for the practice of state law. Unique
issues in state law are the subject of Chapter 10. Forty-four states have their own
constitutional rights to arms, with their own particular interpretations. The Chap-
ter also covers state preemption laws (which limit or prohibit local controls) —and
many other state law topics.

Chapter 11 covers modern Supreme Court Second Amendment cases. The
two most important are Dustrict of Columbia v. Heller (2008) and McDonald v. City of
Chicago (2010). One way to read or teach from this book is to begin with Heller, in
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which Justice Antonin Scalia’s majority opinion and Justice John Paul Stevens’s dis-
sent raise many pro/con arguments on legal history. When students then turn to the
history chapters, they can read the historical materials in light of how the Heller Jus-
tices deployed them. Similarly, McDonald, which holds that the Fourteenth Amend-
ment makes the right to arms enforceable against state and local governments, can
be read immediately before reading Chapter 7, which covers the rise and decline of
Reconstruction, including federal action to protect the arms rights of the freedmen.
Chapter 11 also includes Supreme Court arms cases following McDonald. Decisions
of the Court involving non-firearm arms—namely martial arts weapons and electric
stun guns—are in 11.C. Controversies of the Supreme Court’s denials of certiorari
and reluctance to decide some important cases are in 11.D.

In April 2021, the Supreme Court granted certiorari in New York Stales Rifle &
Pistol Association v. Bruen, to be argued in the Courts’ 2021-22 term and presumably
decided by June 2022. We are unable to include the Court’s decision in this edi-
tion, which is to be published in September 2021. The book’s website, however, will
include an edited version of the opinion, plus commentary, that can be integrated
into future classes.

In the first and second editions, post-Heller cases from lower courts were cov-
ered in a single massive chapter. That one chapter has now been split into five, for
better clarity and readability. Each of the five chapters is suitable for one to three
days of classes. For modern constitutional litigation, this is where the action is.

Chapter 12 begins by explaining standards of review in modern Second
Amendment jurisprudence. It then presents three leading cases that illustrate dif-
ferent approaches to judicial review.

Chapter 13 covers the “Who?” of the Second Amendment. It examines laws
forbidding certain types of persons from possessing arms.

Chapter 14 surveys cases and controversies over “Where?” the right to bear
arms may be exercised. This includes carrying arms in public places in general and
restrictions on particular locations.

Chapter 15 covers “What?” types of firearms and other arms are protected, or
not protected, by the right to arms.

Finally, Chapter 16 addresses the “How and Why?” of other types of regula-
tion. It studies laws such as bans on shooting ranges and the pandemic lockdowns
of gun stores. It concludes with exercises for students to synthesize their analysis of
what the Second Amendment should protect, and why.

THE ONLINE CHAPTERS

Online Chapters 12-16 from the second edition have become Chapters 17-23
since the printed edition now has 16 chapters.

Online Chapter 17 is titled “Firearms Policy and Status.” It offers further cov-
erage of modern issues involving Blacks and Indians, both discussed extensively in
the printed historical chapters. The Chapter also covers arms rights in regard to
physical or mental disabilities (the latter is also treated in Chapters 9 and 13), sexual
orientation, marijuana use, and military service.
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Chapter 18 addresses arms issues in international law. It begins with global and
regional arms control treaties and human rights documents. Next, the Chapter sur-
veys the classical founders of international law, such as Vitoria and Pufendorf, and
how their views of the natural right of self-defense shaped international law. It then
examines resistance to genocide and arguments for or against the right to resist. The
Chapter closes by addressing the battle between efforts to create a global control
system and the increasing popularity (in some places) of the idea of a right to arms.

Chapter 19 turns to comparative law— the study of particular nations. Part
A studies all national constitutional provisions regarding arms rights, personal
self-defense, and collective self-defense against tyranny. Part B presents social sci-
ence studies comparing the effects of arms possession in different nations. The Part
is structured for readers to engage in progressively more sophisticated analysis of
quantitative social science. Part C presents a series of case studies of arms law and
policy in eleven diverse nations: the modern United Kingdom (whose history is
covered in Chapters 2 and 22), Switzerland, Canada, Mexico, Venezuela, Australia,
Japan, China (a very detailed explanation of the current laws on guns and knives),
Thailand, Kenya, and South Africa.

Part D of Chapter 19 looks in depth at tyranny and genocide. It includes stud-
ies of armed resistance against the Ottoman Empire genocide in World War I and
against the Tibetan genocide perpetrated by the Chinese Communist Party. The
worst mass murder in history— the 86 million killed by the communist regime of
Mao Zedong—receives a hundred-page treatment showing how Mao’s arms poli-
cies interacted with and supported his totalitarian program.

Chapter 20 offers an in-depth explanation of firearms and ammunition. It
describes how firearms work, the different types of firearms, and so on. The Chap-
ter assumes no prior knowledge. Readers unfamiliar with firearms may wish to read
part of the Chapter immediately and then to refer to the Chapter as needed.

Chapter 21 treats the “Antecedents of the Second Amendment.” Most of the
materials influenced the intellectual history that eventually led to the Second Amend-
ment. Confucianism and Taoism did not, but the Chapter begins with them because
much of what they say about arms, defense, and militias has interesting parallels to
Western ideas. The Chapter then covers Greece, Rome, Jewish thought, early and
medieval Christian thought, and early modern Italian and French political philosophy.

Chapter 22 is the full story of arms rights and duties in the United Kingdom.
Compared to the shorter presentation in Chapter 2, this Chapter provides more polit-
ical and religious context, deeper coverage of Scotland and Ireland, and other topics.

Chapter 23 is the history of the technological development of arms, from the
longbows and harquebuses of Tudor England through modern 3D printed guns.
Some of the material in this Chapter is presented in a more compressed form in
Chapters 2-9.

As you will see, even the cutting-edge cases in Chapters 12-16 return again and
again to the question of what the right to arms has been during the full sweep of
Anglo-American history. As William Faulkner wrote, “The past is never dead. It’s
not even past.” Requiem for a Nun (1951). Understanding the good and the bad
parts of our past is essential to making the decisions that will shape our future.

As the Anglo-American and the online international chapters describe,
whether the power of armed physical force is widely shared or narrowly held is one
of the most profound questions any society must answer.
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A. H. Miller eds., forthcoming). Reprinted with permission from Robert Leider.
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CHAPTER 1

FIREARMS FACTS, DATA,
AND SOCIAL SCIENCE

This Chapter presents empirical data and studies on firearm use and misuse.
Most of the Chapter involves criminological issues, such as gun use in crime, in
resisting crime, and as a deterrent to crime. The Chapter also covers many facets of
the debates about gun control or gun ownership as strategies for reducing crime.
Besides the strictly criminological issues, it also presents information on suicide
and accidents. The Chapter is divided into the following parts:

Challenges of Empirical Assessments of Firearms Policy
American Gun Ownership

Defensive Gun Use: Frequency and Results

Firearm Accidents

Firearm Suicide

Firearm Violent Crime

How Criminals Obtain Guns

Race, Gun Crime, and Victimization

Youth Crime

Recent Downward Trend of Violent Crime and Growth of the American
Firearm Inventory

Does Gun Ownership Reduce Crime?

Does Gun Control Reduce Crime?

Mass Shootings

ErR —«=TIQmEZOwp

A. CHALLENGES OF EMPIRICAL ASSESSMENTS OF
FIREARMS POLICY

Almost all empirical assessments of social issues involve data challenges, and
this is certainly true of empirical studies of firearms policy. When the American gun
control debate became a major national issue in the late 1960s, there was almost no
social science research on the topic. Since the late 1970s, however, many studies,
some of them of very high quality, have been completed.

Like other areas of social science, firearm studies are susceptible to method-
ological errors and researcher bias. As one group of researchers explains:

One potential problem of studies on firearms laws is the way in which the
author’s affiliations and personal interests bias study results and influence
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what is to be published. This can be particularly problematic when
researchers are funded by for-or-against firearms groups and when these
organizations have control of what material is publishable and what is not,
and also when researchers purposely select to present only the results that
match their interests.

Julian Santaella-Tenorio et al., What Do We Know About the Association Between Firearm
Legislation and Firearm-Related Injuries, 39 Epidemiologic Reviews 171 (2017).

The issue is not purely affiliations or grants; the gun control controversy
tends to attract scholars on both “sides” who have strong ideological beliefs. That a
scholar cares about an issue does not mean that the scholar’s product is necessarily
wrong. Many studies were funded by the federal Centers for Disease Control (CDC)
in the 1990s, and today many are funded the Bloomberg School of Public Health
at Johns Hopkins University. The orientation of both funders has been strongly in
favor of gun control. The ideological orientation does not mean that every CDC or
Bloomberg School study was invalid. Some such studies have been poor, and some
quite good. Each item of research stands or falls on the strength of its evidence.
Likewise, all the authors of this textbook have been involved, one way or another,
in supporting Second Amendment legal advocacy, such as through amicus briefs.
Professor Kopel is affiliated with the Independence Institute (in Denver) and the
Cato Institute (in Washington, D.C.), two think tanks that are funded by donations
from supporters who are ideologically sympathetic. Of course, both institutes solicit
“pro-gun” donors.

This textbook aims to present the best scholarship from all perspectives. The
large majority of scholars from the past five decades who we cite have been, within
the scholarly community, identified with one “side” or another. We cite them all,
including those with whom we disagree. We try to avoid citing weak or poorly rea-
soned research from any side. While most writers on gun control and gun rights
have their biases, only a very few appear to have let their biases turn into outright
deception of the reader; we have tried to minimize citations to such writers, on
both sides.

A good place to start in appreciating the challenges of identifying reliable
data on firearms use and misuse is with three metastudies! analyzing a full range
of empirical claims affecting the gun debate. The first, produced in 2003 by the
Task Force on Community Preventive Services with support from the federal
CDC, is Robert A. Hahn et al., First Reports Evaluating the Effectiveness of Strategies for
Preventing Violence: Firearms Laws, 52 Morbidity and Mortality Weekly Report: Rec-
ommendations and Reports 11 (Oct. 3, 2003). It contains a systematic review of
then-current scientific evidence regarding whether various firearms laws —such
as bans on specific firearms or ammunition, restrictions on firearms acquisition,
firearms registration and licensing, “shall issue” concealed carry laws, and child
access prevention laws—are effective in preventing firearm crimes or violence.
The Task Force’s expanded findings subsequently were published in Robert A.
Hahn et al., Firearms Laws and the Reduction of Violence: A Systematic Review, 28 Am.
J. Prev. Med. 40 (2005).

1. A metastudy is a study that combines the results of multiple other studies to provide
more complete results than the combined studies do individually.

24-09-2021 19:12:49



FRRP_CHOl.indd 3

A. Challenges of Empirical Assessments of Firearms Policy 3

The second is the 2004 metastudy by the National Research Council, Firearms
and Violence: A Critical Review (Charles F. Wellford, John V. Pepper & Carol V.
Petrie eds., 2004). The book-length report was developed by the National Acade-
mies at the request of a consortium of federal agencies and private foundations,
including the CDC and the Joyce Foundation (both of which have taken positions
strongly favoring increased gun control).

Both the Task Force and National Research Council studies are agnostic on
the effectiveness of existing gun controls. That is, both metastudies conclude that
existing data and studies are insufficient to draw solid conclusions about whether
gun control (in its various forms) reduces or increases violence, and the data do
not permit conclusions about whether gun ownership or gun carrying (in various
forms) reduce or increase crime.

The third metastudy was published by the Rand Corporation in 2018. See The
Rand Corporation, The Science of Gun Policy: A Critical Synthesis of Research Evi-
dence on the Critical Effects of Gun Policies in the United States (2018) [hereinaf-
ter Rand Study 2018]. The 380-page study reviews available scientific evidence from
2003-2016 on the effects of 13 different types of gun policies on firearm deaths,
violent crimes, mass shootings, defensive gun use, and other outcomes. Gun poli-
cies considered include background checks, “assault weapon” and magazine bans,
licensing and permitting requirements, concealed-carry laws, stand-your-ground
laws, minimum age requirements, mental illness prohibitions, and child-access
prevention laws. Several studies were excluded because they did not meet Rand’s
methodological standards. For the studies included, reviewers determined whether
they provided supportive, moderate, limited, or inconclusive evidence of significant
effects in each of the 13 types of gun policies. The Rand Study 2018 finds support-
ive evidence for only two conclusions: (1) that child-access prevention laws (safe
storage laws) reduce self-inflicted firearm injuries or deaths among youth; and (2)
that the same laws reduce unintentional firearm injuries or deaths among children.
Id. at xxvi. In all other areas, the Rand Study 2018 finds that evidence regarding
the effectiveness of these policies is only moderate, limited, or inconclusive, or that
there is no evidence at all. The Study notes that “[i]n many cases, we were unable
to identify any research that met our criteria for considering a study as providing
minimally persuasive evidence for a policy’s effects.” Id. at xviii.

The Rand Study was updated in 2020. See Rosanna Smart et al., The Science of
Gun Policy: A Critical Synthesis of Research Evidence on the Effects of Gun Policies
in the United States (2nd ed. 2020) [hereinafter Rand Study 2020]. This 377-page
study reviews available scientific data from 1995-2018 on the effects of 18 types of
gun policies, including additional categories such as domestic violence prohibi-
tions, extreme risk protection orders, and safety training requirements. Across the
18 types of policies reviewed, the Rand Study 2020 found that available evidence
supports only two conclusions: (1) child-access prevention laws (i.e., safe-storage
laws) reduce self-inflicted fatalities and injuries, intentional and unintentional,
among youth; and (2) stand-your-ground laws are associated with increases in fire-
arms homicides. As in the original study, the Rand Study 2020 finds that evidence
regarding the effectiveness of policies in all other areas is only moderate, limited,
or inconclusive, or that there is no evidence at all. Id. at xxiii-xxv.

Adding all the metastudies together, the bottom line is that except on a few
topics, social science research has been unable say whether most laws that tighten
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or relax gun control make any difference. It can be difficult to draw solid conclu-
sions about the effect of such policy interventions aimed at a complicated set of
behaviors.

Another good illustration of the complexity of the field —even in areas where
excellent data are available —appears in Part B of this Chapter. It begins by ask-
ing a simple question: How many guns are owned by civilians in the United States (this
excludes those owned by the military but includes guns owned by individual police
officers and by police departments)?

There are decades of very reliable data from U.S. gun manufacturers about
the number of guns made during a particular year. There are also solid data about
how many guns per year were legally imported into the United States and exported
out. For any given year, therefore, one can make a good estimate for the net addi-
tion to the U.S. gun supply. Table 1-1 presents an estimate of more than 400 million
firearms (not counting muzzleloaders, antiques, or air guns) in civilian hands in
the United States.

Yet fixing the total number of guns is complex. To begin with, annual pro-
duction data only go back so far, and one has to estimate what the gun supply was
before that. There also is the question of the net subtractions each year from the
gun supply. The number of guns that citizens surrender to the government in occa-
sional “buyback” programs is trivially small. But the number of police gun seizures
from criminals is much larger. Some municipalities sell seized guns back to the pub-
lic through licensed firearms dealers, but some seized guns are destroyed. There
are no comprehensive data about how many guns leave the inventory because of
police seizures. Also, guns can wear out from use or neglect. Some number of guns
become nonfunctional every year, but no one really knows how many guns should
be subtracted from the national gun count for this reason.

Determining gun totals also requires defining what constitutes a “firearm.”
According to the Gun Control Act of 1968 (GCA) (Ch. 9.C), any firearm made
before 1898, and some modern replicas of pre-1898 guns, are not considered “fire-
arms.” For modern replicas, the question is whether metallic cartridge ammunition
is currently on the market; so a replica of the 1873 Colt “Peacemaker” revolver is a
GCA “firearm” because it uses commercially available metallic cartridge ammuni-
tion. Muzzleloading guns do not use metallic cartridges, so they are not GCA fire-
arms. Manufacturers are therefore not required to compile or report production
numbers for these guns. The number of modern muzzleloaders currently in use
in the United States is probably at least several million, and perhaps much more.
Many states have separate hunting seasons only for muzzleloaders.

Likewise, air guns, which are powered by compressed gas, rather than by burn-
ing gunpowder, are not “firearms.” Data about the manufacture and ownership of
air guns are scant, but the total number in America is probably at least in the tens
of millions. This book uses “gun” and “firearm” interchangeably; when it refers to
“guns,” it means “firearms” (powder arms), not air guns. Whenever the book refers
to air guns, it says so.

The number of privately manufactured firearms also must be included in the
overall total. Americans do not need a license to manufacture firearms for their
personal use. See Ch. 15.D.2. It is unknown how many homemade firearms are pro-
duced each year. There has been a recent rise in private production of firearm
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parts using 3-D printers and desktop CNC milling machines, which are discussed
in Chapter 15.D.2. Other homemade firearms include muzzleloaders assembled
from Kkits, so they would not show up in the data. Illegally imported guns are also
off the books. So, too, are any thefts of guns from military supplies that end up in
the civilian inventory.

Another basic question is this: How many individuals or households in America
own guns? Again, there is a wealth of data: The Gallup Poll, Pew Research Center,
and the National Opinion Research Center have been asking this question annu-
ally for many years. The Rand Corporation in 2020 released a longitudinal database
of state-level estimates of household firearm ownership from 1980 to 2016. The
estimates are based on statistical modeling of data collected from multiple public
opinion surveys as well as administrative sources (e.g., background checks, shoot-
ing death records, and more). See Terry L. Schell et al., State-Level Estimates of
Household Firearm Ownership (Rand Corporation, 2020). Much of the data are
presented later in this Chapter. There are large year-to-year swings in the polling
answers, which demonstrate some of the empirical limits of opinion polling.

Polling data on gun ownership involve not only the ordinary imprecision of
polling, but also the unending problem of the “dark figure.” There is probably a
large number of people who own guns but refuse to admit it to a stranger on the
telephone. Who answers the phone can make a big difference in the result. Hus-
bands inform pollsters about a gun in the home at a higher rate than do wives. Gary
Kleck, Targeting Guns: Firearms and Their Control 67 (1997) [hereinafter Kleck,
Targeting Guns]. Another study observes that in recent years, conservatives and
Republicans have, relative to the rest of the population, become more reluctant to
talk with pollsters. Robert Urbatsch, Gun-shy: Refusal to Answer Questions About Fire-
arm Ownership, 56 Soc. Sci. J. 189 (2019); see also David Yamane, Why Surveys Under-
estimate Gun Ownership Rates in the U.S., Gun Curious (Feb. 11, 2019). Taking the
phenomenon of nondisclosure into account, one would probably not be too far
wrong in estimating that almost half of American households own guns. In any
event, one would not be wrong by an order of magnitude (which is more than one
can be sure of on some of the subjects covered in this Chapter!).

When asking how many defensive gun uses (DGUs) by private persons (not police)
occur each year in the United Stales, the rival measures vary enormously, with the low-
end estimate separated from the high-end estimate by more than an order of mag-
nitude. The low end is around 100,000 DGUs per year, and the high end is around
3 million. The issue is examined in detail in Part C. While we tend to think that the
true number is at least several hundred thousand, the range of uncertainty is very
large.

What about the number of gun crimes per year? The standard source is the FBI’s
Uniform Crime Reporting (UCR) Program, compiled annually from data volun-
tarily contributed by more than 18,000 municipal, county, state, college and univer-
sity, tribal, and federal law enforcement agencies. The UCR by definition does not
include incidents that are not reported to the police. What the UCR reports as a
criminal homicide may later be determined to be lawful self-defense. Because UCR
reporting is not mandatory, some jurisdictions will submit incomplete information
and some no information at all. One researcher has argued that UCR underreport-
ing distorts research on right-to-carry laws. See Michael D. Maltz, Bridging Gaps in
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Police Crime Data (1999). Data reporting in the UCR Program is transitioning to
more detailed, incident-based data in the National Incident-Based Reporting Sys-
tem (NIBRS), which became the UCR data standard in January 2021.

Another source of crime data is the annual National Crime Victimization Sur-
vey (NCVS), a joint project of the Department of Justice and the Census Bureau.
The NCVS conducts in-depth polls of Americans to ask if they were victims of crime
during the last year, and, if so, to elicit certain details. The NCVS has its own meth-
odological advantages and disadvantages. Sometimes NCVS data are congruent
with the UCR, and sometimes they are not. For a rich source of information on the
uses and limitations of these and other sources of crime data, see Alexander Tabar-
rok, Paul Heaton & Eric Helland, The Measure of Vice and Sin: A Review of the Uses,
Limatations and Implications of Crime Data, in Handbook on the Economics of Crime
53 (Alex Tabarrok, Bruce L. Benson & Paul R. Zimmerman eds., 2012).

A controversial source of information is Bureau of Alcohol, Tobacco, Firearms
and Explosives (ATF) firearms trace data.? Local law enforcement agencies may ask
the ATF to trace the origins of a firearm confiscated from criminals or found at a
crime scene. The typical trace starts with the manufacturer’s name and the serial
number stamped on the gun. A trace of a relatively new gun will quickly reveal
the date of manufacture, the identity of the wholesaler and retailer who originally
sold the gun, and the dates the gun was transferred to them. Pursuant to the Gun
Control Act (GCA), manufacturers and wholesalers must keep records on these
transactions. Almost all current data are computerized and available to the ATF
at any time, so the ATF can conduct a computerized trace from manufacturer to
wholesaler to retailer in a few seconds.

As detailed in Chapter 9.C, the GCA also requires retailers and wholesalers
to keep paper records. Many retailers today also keep additional records on their
computers, and many retailers and wholesalers participate in a voluntary program
to make their computer records instantly searchable by ATF. For any retailer, the
ATF can contact the retailer, review the sales record electronically or on paper, and
ascertain the first lawful consumer buyer of the gun. If the gun was stolen from that
first lawful buyer, the trace comes to an end. If the gun was sold to someone else,
the trace might extend to the subsequent purchaser.

The ATF publishes annual reports of its traces on a state-by-state basis. Every
report comes with the following disclaimer, as mandated by Congress:

(1) Firearm traces are designed to assist law enforcement authorities
in conducting investigations by tracking the sale and possession of specific
firearms. Law enforcement agencies may request firearms traces for any
reason, and those reasons are not necessarily reported to the Federal Gov-
ernment. Not all firearms used in crime are traced and not all firearms
traced are used in crime.

(2) Firearms selected for tracing are not chosen for purposes of
determining which types, makes or models of firearms are used for illicit
purposes. The firearms selected do not constitute a random sample and

2. The Bureau began using a three-letter acronym in the late 1980s as an attempt to
appear in the league of the more prestigious FBI (Federal Bureau of Investigation) and DEA
(Drug Enforcement Agency).
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should not be considered representative of the larger universe of all fire-
arms used by criminals, or any subset of that universe. Firearms are nor-
mally traced to the first retail seller, and sources reported for firearms
traced do not necessarily represent the sources or methods by which fire-
arms in general are acquired for use in crime.

Consolidated Appropriations Act of 2008, 18 U.S.C. § 923; Pub. L. No. 110-161 § 518.

Because the likelihood of a successful trace is low for older guns, the trace
submissions skew heavily toward newer guns. In 1999, for example, roughly 164,000
firearms were submitted to the National Trace Center and “52 percent were suc-
cessfully traced to the first retail purchaser.” National Research Council at 39. For-
ty-eight percent of the trace requests failed for various reasons, with 10 percent
failing because the gun was too old. /d. In recent years, the ATF has accepted trace
requests only for guns of recent vintage. An assessment of this issue is provided
later in this Chapter in the excerpt from Gary Kleck and Shun-Yung Kevin Wang,
The Myth of Big-Time Gun Trafficking and the Overinterpretation of Gun Tracing Data, 56
UCLA L. Rev. 1233 (2009) (Part G).

All the above problems involve simple questions of counting how many guns
or gun crimes there are. When one tries to estimate the effects of particular gun
laws, there are two different approaches, broadly speaking. A cross-sectional study
compares and contrasts different areas that have varying laws, and attempts to dis-
cern whether differences in crime rates might be due to the differing gun laws. A
longitudinal study examines changes in a single area over time —for example, how
crime rates changed in a particular state after a certain gun law was enacted. Many
studies are both longitudinal and cross-sectional, examining changes in several
jurisdictions over a period of time.

The challenge faced by all such studies is that gun laws are not the only vari-
ables that may affect crime rates. For example, New Jersey has more restrictive
gun laws than does Louisiana, and also has less crime. But there are many other
differences between New Jersey and Louisiana that might explain the differing
crime rates—such as poverty rates, police efficacy, unemployment, percentage of
the population aged 15 to 25 (the peak years for violent crime perpetration), and
so on. Likewise, the bare fact that violent crime fell after a state enacted a “shall-
issue” handgun carry licensing law, see Ch. 10.D.6.b, does not prove that the crime
reduction was caused by the new law. Perhaps at about the same time the shall-issue
law went into effect, new prisons were opened, which allowed more criminals to
be incarcerated longer; or unemployment was falling, or the percentage of young
males in the population was declining due to emigration to other states. Multivari-
ate analysis uses sophisticated statistical tools to attempt to hold other variables con-
stant, and to isolate the effect of the variable being studied (such as a change in
gun laws). Multivariate analysis brings the debate to a level of complexity that few
people without an advanced degree in a field of statistics can follow. Even scholars
with the requisite expertise have many bitter disagreements among themselves.

Nevertheless, despite all of the above difficulties, the empirical examination
of firearms issues is better grounded than many other policy debates. Much of the
debate involves homicide, a drastic event that draws extensive public attention, giv-
ing homicide research a starting point of solid data. Because a corpus delecti is
difficult to conceal, we know the number of homicides more accurately than we
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know the number of most other crimes. In the 1960s and 1970s, when the mod-
ern American gun control debate was getting under way, empirical research was
thin, and generally of poor quality. But there has since been a tremendous amount
of fine research. For example, Gary Kleck’s 1991 book Point Blank: Guns and Vio-
lence in America won the American Society of Criminology’s Hindelang Prize for
the best contribution to criminology over a three-year period. Besides presenting
Kleck’s original research, the book summarizes all preceding research. See Gary
Kleck, Point Blank: Guns and Violence in America (1991) [hereinafter Kleck, Point
Blank]. One reviewer of Kleck’s book, a specialist in drunk driving, commented
enviously on the amount of data and analysis amassed by gun policy scholars. H.
Laurence Ross, Book Review, 98 Am. J. Soc. 661, 661 (1992).

Social science data on firearms use and misuse has increased considerably
since 1992. Still, one should exercise caution in relying on such data and analyses
because many figures and statistical claims may not be nearly as precise or determi-
native as one might hope.

B. AMERICAN GUN OWNERSHIP

Many first-generation firearms criminologists thought that more guns in pri-
vate hands straightforwardly led to more crime. See, e.g., Franklin E. Zimring & Gor-
don Hawkins, The Citizen’s Guide to Gun Control (1987). But in recent decades,
gun ownership in America has increased to record levels even as the frequency of
gun crime has sharply declined. The decline in violent crime is covered in more
detail in Part J. This Part details the growth and distribution of the civilian gun
inventory.

There are no comprehensive records of U.S. firearms ownership. Federal
law prohibits a central registry of firearms owned by private citizens. See 18 U.S.C.
§ 923(g) (1) (A) and Ch. 9.C.4.a.(i). Analysis of the extent and character of gun
ownership in America relies on extrapolation from sources such as new firearms
production numbers, national surveys, and the use of proxies like firearm suicides
(the higher the percentage of suicides in which firearms are used, the higher the
inferred rate of gun ownership), purchases of hunting licenses, and the number of
licensed firearm dealers. See, e.g., Deborah Azrael, Philip J. Cook & Matthew Miller,
State and Local Prevalence of Firearms Ownership: Measurement, Structure and Trends, 20
J. Quantitative Criminology 43 (2004); Matthew Miller, Deborah Azrael & David
Hemenway, Rates of Household Firearm Ownership and Homicide Across U.S. Regions and
States, 1988-1997,92 Am. J. Pub. Health 1988 (2002); Jay Corzine, Lin Huff-Corzine
& Greg S. Weaver, Using Federal Firearms Licenses (FFL) Data as an Indirect Measurement
of Gun Availability, in The Varieties of Homicide and Its Research: Proceedings of
the Homicide Research Working Group 161 (Paul H. Blackman et al. eds., 1999).

1.  Gun Ownership by Number

Based on a compilation of different sources, Table 1-1 shows that that the U.S.
civilian gun inventory likely exceeds 400 million—more than one gun per person
in the United States.
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B. American Gun Ownership 13

Of course, these numbers will increase as new data are added. Annual FBI
firearm background checks for gun purchases soared to a new high of almost 40
million in 2020. There were 4,317,804 firearm background checks in January 2021,
making it the highest monthly number on record. See FBI, NICS Firearm Checks:
Month/Year. Background checks are not on a 1:1 ratio with new gun sales, as some
states require background checks for private sales of existing firearms, other states
issue permits that operate as a substitute for FBI checks, and background checks
sometimes are unrelated to end-user sales, such as for concealed-carry permits. The
National Shooting Sports Foundation (NSSF) adjusts the numbers to better esti-
mate how many background checks are solely for firearm purchases. According to
the NSSF, the number of checks in 2020 related to firearm purchases totaled about
20 million, a 60 percent increase over 2019. National Shooting Sports Foundation,
Gun Sales Reach Record Highs in 2020 Especially Among African Americans and First-Time
Gun Buyers (Feb. 4, 2021). Women made 40 percent of all purchases, and sales to
African Americans were 56 percent higher than 2019. Id. Factors likely contribut-
ing to the increase in gun purchases in 2020-21 include the coronavirus pandemic,
receipt of stimulus checks, widespread civil unrest, calls for defunding police, and a
controversial presidential election.

Survey data about the distribution of firearms are mixed. According to a
2020 Gallup poll, 44 percent of adults say they live in a household with a gun and
32 percent of U.S. adults say they personally own a gun. Lydia Saad, What Percent-
age of Americans Own Guns?, Gallup (updated Nov. 13, 2020). “Gallup has tracked
both metrics of gun ownership annually since 2007, showing no clear increase or
decrease in gun ownership over that time.” /d.

The Pew Research Center survey conducted a survey in 2017 showing similar
results. Four in ten adults (42 percent) say there is a firearm in their household,
while three in ten (30 percent) report that they personally own a gun. Kim Parker
et al., America’s Complex Relationship with Guns: An In-Depth Look at the Attitudes and
Experiences of U.S. Adults 4, 18 Pew Research Center (2017). According to the survey,
a majority of gun owners (66 percent) say they own more than one gun, with 29
percent indicating that they own five or more. /d. at 5. More than half (52 percent)
of non-gun owners could see owning a gun in the future. /d. at 20.

Other surveys show a long-term decline in household gun ownership. Three
data sources used in a 2015 study by the National Opinion Research Center
(NORC) at the University of Chicago confirm the decline. See Tom W. Smith et
al., Gun Ownership in the United States: Measurements and Trends (NORC rev. 2015).
The General Social Survey (GSS), conducted by the NORC, shows that the number
of households with guns went from about one-half (47.5 percent) in the 1970s to
about one-third (32.9 percent) by 2012. Id. at 6. Gallup polling showed more mod-
erate declines in household gun-ownership levels, from 49 percent in 1959 to 47.5
percent in the 1960s to 40.4 percent by 2005, then rising to 42 percent by 2013. /d.
The IPOLL at the Roper Center for Public Opinion Research, a composite data-
base of more than 400 U.S. polls, shows that household gun ownership declined
from 48.4 percent before 1980 to 39.4 percent by 2013. Id. at 7.

The Rand Corporation’s estimate of household firearm ownership from 1980
to 2016 shows a decrease in the national average from 45 percent in 1980 to 32
percent in 2016. Schell et al. at 20. Part of the household trend may be relatively
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14 Chapter 1. Firearms Facts, Data, and Social Science

smaller households than a couple generations ago. If Mom, Dad, Grandma, and
three children live together, and Dad owns a gun, then there is one gun-owning
household. If Mom and Dad get divorced, and Grandma lives on her own, then
only one of three households has a gun.

Surveys about household gun prevalence often show erratic swings from one
year to the next, sometimes up and sometimes down. See, e.g., Guns, In-Depth Top-
ics A to Z, Gallup. These swings are far too large to be mere sampling error. They
are so large as to be highly implausible —unless one believes that a significant per-
centage of the U.S. population disposes of its guns one year, acquires new guns
the next year, then again disposes of its guns a few years later, and buys new ones
a couple of years after that. See Kleck, Targeting Guns at 67-68. It is fair to say that
between one-third and one-half of American households have firearms. Claims of
an exact percentage within that range assume more precision than the data justify.

2. Gun Ownership by State

According to a 2020 report from the Rand Corporation, the highest aver-
age proportion of adults living in a household with a firearm during the ten-year
period from 2007-2016 are in Montana (64 percent), Wyoming (59 percent), and
Alaska (59 percent), while the lowest rates are in New Jersey (8 percent), Massachu-
setts (10 percent), and Rhode Island (11 percent). Rand Corp., Gun Ownership in
America (2020) [hereinafter Gun Ownership in America].

Table 1-2 shows state-level estimates of household firearm ownership in 1980,
1990, 2000, 2010, and 2016.

Table 1-2 Changes in State-Level Estimates of Household Firearm Ownership:
Percentage of Adults Living in a Household with a Firearm

State 1980 1990 2000 2010 2016
Alabama 60.8 64.1 53.8 45.6 52.8
Alaska 78.9 69.9 60.1 61.1 57.2
Arizona 56.3 59.8 42.7 34.6 36.0
Arkansas 69.3 64.7 54.2 49.3 51.8
California 36.6 37.9 27.4 17.4 16.3
Colorado 54.0 53.5 46.7 38.4 37.9
Connecticut 25.6 31.5 20.2 17.2 18.8
Delaware 34.5 39.8 35.2 26.9 38.7
Florida 43.7 41.1 32.0 27.0 28.8
Georgia 60.9 57.4 46.7 36.4 37.7
Hawaii 26.6 18.6 12.4 8.4 9.1
Idaho 65.9 66.4 60.9 52.3 57.8
Illinois 31.2 36.0 28.6 24.3 22.6
Indiana 54.1 52.7 44.4 39.1 42.4
Towa 55.2 51.0 47.7 41.1 38.5
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State 1980 1990 2000 2010 2016
Kansas 59.2 58.5 46.9 43.9 42.3
Kentucky 54.0 59.9 55.3 46.4 52.5
Louisiana 56.9 61.7 50.5 45.4 52.3
Maine 47.0 53.9 46.6 46.0 47.7
Maryland 37.0 39.8 26.5 19.6 16.7
Massachusetts 16.9 18.5 12.6 12.1 9.0
Michigan 44.4 50.8 40.1 34.2 38.9
Minnesota 52.7 44.8 44.7 41.0 39.1
Mississippi 59.0 61.4 53.6 48.0 54.1
Missouri 56.9 58.2 46.1 46.3 52.8
Montana 78.2 66.8 64.6 62.1 65.0
Nebraska 54.5 52.3 48.6 42.5 39.2
Nevada 56.1 60.7 47.1 37.2 329
New Hampshire 40.8 46.4 39.1 39.4 46.3
New Jersey 20.1 19.3 10.8 8.5 3.9
New Mexico 55.3 49.6 43.8 37.5 35.9
New York 20.1 26.6 19.7 14.3 14.5
North Carolina 57.9 54.1 42.6 35.0 37.1
North Dakota 53.0 55.3 55.0 54.3 53.3
Ohio 45.8 48.6 35.1 35.7 41.9
Oklahoma 60.9 65.5 55.8 48.8 54.9
Oregon 57.7 59.4 51.6 40.9 41.4
Pennsylvania 43.7 45.0 39.1 35.5 40.2
Rhode Island 11.3 18.8 15.3 9.1 13.9
South Carolina 57.5 61.0 49.2 41.8 45.0
South Dakota 59.2 61.7 54.7 52.3 55.0
Tennessee 57.3 55.7 48.9 43.8 46.9
Texas 58.0 53.0 41.7 34.6 35.5
Utah 53.0 55.1 50.5 41.6 39.7
Vermont 52.1 55.2 47.0 48.4 50.3
Virginia 55.8 51.7 41.8 36.3 35.3
Washington 48.9 47.4 40.2 33.8 32.1
West Virginia 63.2 55.8 54.1 57.2 60.0
Wisconsin 48.3 50.2 46.6 43.1 47.1
Wyoming 80.0 76.1 58.6 57.2 60.7

Source: Data in Table 1-2 are taken from the support files for Schell et al. and can be downloaded at
https://www.rand.org/content/dam/rand/pubs/tools/TL300/TL354/RAND_TL354.database.zip.
This information is derived from survey data, and obviously does not represent a precise counting of
state households with guns.
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For the average proportion of adults living in a household with a firearm from
2007-16 and for rolling averages over three-year periods from 1980-2016, see Gun
Ownership in America.

3. Gun Ownership by Type

Like all gun ownership surveys, assessments of ownership by gun type are not
exact. The 2017 Pew Research Center survey indicates that among all gun owners,
72 percent own a handgun or pistol, 62 percent own a rifle, and 54 percent own a
shotgun. Parker et al. at 22. Among gun owners who own only one gun, 62 percent
own a handgun, 22 percent own a rifle, and 16 percent own a shotgun. Id. at 23.
According to the National Research Council’s 2004 study, the Black handgun own-
ership rate is 6 to 9 percent higher than the rate for Whites, whereas Black long gun
ownership is 11 to 29 percent lower than the rate for Whites. National Research
Council at 58.

Table 1-3 breaks down annual additions to total gun stock from Table 1-1 into
three separate categories by firearm type—handguns, rifles, and shotguns.

4.  Gun Ownership by Demographics

Data show that gun ownership varies across demographic groups. Gallup poll-
ing in 2020 indicates that 45 percent of men report personal ownership of a gun
and 51 percent live in a household with a gun. Saad. Only 19 percent of women
say they own a gun personally, while 35 percent are in a household with a gun. Id.
There is less variation among age groups, with household gun ownership rates at
38 percent for ages 18-29, 45 percent for ages 30-49 and 50-64, and 48 percent for
ages 65b+. Id.

The Pew Research Center 2017 survey shows similar numbers. About four in
ten men (39 percent) report owning a gun, compared with 22 percent women who
personally own a gun and another 18 percent who say someone else in their house-
hold owns a gun. Parker et al. at 18. Household gun ownership rates are 43 percent
for ages 18-29, 39 percent for ages 30-49, 33 percent for ages 50-64, and 45 percent
for ages 65+. Id.

Gun ownership also varies by race. Forty-nine percent of Whites reported hav-
ing a gun in the home in Gallup’s 2014 survey, compared to only 28 percent of non-
Whites. Justin McCarthy, More Than Six in 10 Americans Say Guns Make Homes Safer,
Gallup (Nov. 7, 2014). Pew Research Center’s 2017 survey says that firearms are in
49 percent of White households, 32 percent of Black households, and 21 percent
of Hispanic households. Parker et al. at 18.

Gun ownership is more common among Republicans than Democrats or Inde-
pendents. Gallup polling in 2020 shows that 64 percent of Republicans, 39 percent
of Independents, and 31 percent of Democrats report living in a household with a
gun. Saad. Pew’s 2017 survey shows similar percentages, with 57 percent of Republi-
cans having a gun in the household, compared to 48 percent of Independents and
25 percent of Democrats. Parker et al. at 19.
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